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Climatic conditions, under which various communi- 
cations equipments are operated, vary from the 
sub-zero temperatures of the northernmost climates 
to the tropical temperatures encountered at the 


equator. Conditions of humidity cover the extreme 
range; from the dry arid regions of the many 


deserts, to the almost 100% humidity in tropical 


Tet | 


and sub-tropical atolls. 
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eee) It has been the problem of Sangamo engineers to 
> design and produce capacitors that perform faith- 
gent 

Pd fully under these varying conditions, and so assure 
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vitally needed communications at all times. 
The wide variety of capacitors illustrated insures 
the availability of the proper unit for almost any 


mica capacitor requirement. 


SANGAMO ELECTRIC 
COMPANY 


SPRINGFIELD, ILLINOIS 
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Plan NOW for Post-War Business 


On burner units for all types of gas appliances (using any kind of gas) on 
conversion burners for furnaces and boilers, and on gas pressure regula- 
tors—Barber Burner is a dependable source of supply. When normal civil- 
ian demand can again function, the market in the gas appliance industry 
will be bigger than ever before. Moreover, after two years of severe re- 
strictions, the demand for repairs and reconditioning of existing equip- 
ment will also be abnormally high. Barber is at present busy with vital 
war production, and can supply its regular products only as permitted by 
Federal regulations. But Barber engineers will be glad to plan with manu- 
facturers and distributors NOW—and help work out your design problems 
—so that you may be ready to compete for post-war business. 

We are gas burner specialists, and offer you our engineering and plant facilities for the 
development and manufacture of burner units for your specific purposes. Write for Cata- 


log illustrating and listing many types of burners for Appliances, Gas Burners for Fur- 
naces and Boilers, Regulators, etc. 


Complete Catalog on request. 
THE BARBER GAS BURNER CO., 3704 Supefior Avenue, Cleveland 14, Ohio 


BARBER BURNERS 
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Workholder sets to | 
pipe size instantly 
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FRIEZ&1D No. 65R— 
Perfect threads on’ to 2°’ 
pipe with one set of dies 






® Start your post-war right 
—with a threader you’ll en- 
joy using. No bother chang- 
ing dies in this RIZAID — 
spin it up, spin it down and 
it’s set for micrometer per- 
fect threads on 1”, 1%”, 
1%” or 2” pipe. A quick 
turn of gauge plate sets 
workholder, no _ bushings. 
Threads with surprisingly 
little effort. High-speed 
steel dies: rugged steel-and- 
malleable construction. Ask 
for it at your Supply House. 




















Dies set to pipe 
size in 10 seconds 



















Here's your next 
new work-saver 
die stock! 
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=e THE RIDGE TOOL COMPANY 
Elyria, Ohio, U. S. A. 
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ee how much of the estimated $100,000,- 
000,000 surplus war property goods will be 
disposed of, and just how much the U, S. gov- 
ernment will get.for it, are questions on which 
even the best-informed professional observer, 
inside or outside of Washington, can only ven- 
ture an “educated guess.” Such was the 
opinion often expressed in different ways dur- 
ing congressional hearings and debate on the 
recently approved Surplus Property Act. 


It has been estimated in one responsible quar- 
ter that perhaps as little as from seven to ten 
billion dollars worth of surplus goods, at pres- 
ent book cost, will eventually find their way 
into the reconversion market. It has likewise 
been estimated that at least 80 per cent of the 
property will remain abroad, where it is now 
located, to be used for rehabilitation of devas- 
tated areas, or sold for scrap. Many items 
remaining in this country, such as tanks, anti- 
aircraft guns, and other military and naval 
specialties, obviously cannot be sold or con- 
verted for civilian use at much more than scrap 
value. Altogether, it looks like a buyer’s mar- 
ket for scrap after this war, whether in the 
domestic or foreign trade. 


THE relatively small proportion of surplus 
war goods which will actually be sold back 
into our civilian economy did not prevent Con- 
gress from experiencing a fairly brief but 
rather spirited fight over different provisions in 
the Surplus Property Act. Which government 
agencies should sell? Which should be the form 
of top control? Above all, what preferences 
to small business, public agencies, charitable 
institutions, etc., should be allowed? These 
were among the controversial questions which 
Congress had to resolve in passing on this im- 
portant segment of our “reconversion’” legis- 
lative program. 


* 


& special interest to public utilities was the 
campaign to write into the bill provi- 
sions which would enable publicly owned and 
operated utility agencies to enjoy marked pref- 
erences over private enterprise in the sale of 
surplus property goods. If the Senate bill had 
prevailed, the privately owned utilities would 
not have had the proverbial Chinaman’s chance 
of competing on anything like even terms with 
public agencies attempting to buy surplus war 
goods and properties of possible use in the 
public utility business. It is still doubtful if 
they have such a chance. 
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E. CLEVELAND GIDDINGS 


The man who makes a better mouse trap will 
go broke if he keeps his trap shut. 


(SEE PAGE 489) 


In the opening article in this issue, T. N. 
SANDIFER, Washington newspaper correspond- 
ent and writer for numerous trade publica- 
tions, analyzes the preferential provisions 
which would have given publicly owned utili- 
ties, as well as REA cooperatives, not only the 
right to 50 per cent discount, but outright do- 
nations under some circumstances and au- 
thority to prevent and block acquisitions of 
Federal surplus war property by private utili- 
ties. 


Suck one-sided restrictions, obviously de- 
signed to cripple any possibility of tax-paying 
private enterprise standing on the same level 
with tax-exempt public enterprise in bidding 
for surplus property, may strike some as being 
at strange variance with the avowed purpose of 
the Surplus Property Act (expressed in its 
policy provisions) to promote and encourage 
private enterprise. 


As finally approved by the Congress, the 
Property Act did eliminate some of the more 
drastic pro-public ownership bias in the Sen- 
ate version, although it still retained one “dog- 
in-the-manger” provision with respect to trans- 
mission lines. Any federally owned transmis- 
sion line. which has been earmarked by any 
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Otter Tail Power Co. — Canby, Minn. 
75,000 1bs./hr.—500 Ibs. Pressure —825°F. Temperature 
Riley Pulverized Coal Fired Steam Generating Unit 


an outstanding smaller public utility installation 


If you want to see a truly outstanding smaller boiler unit, visit the Riley installation 
at Otter Tail Power Company, Canby, Minn. Here is a unit which operates at 87.3% of 
efficiency though Riley only guaranteed 85.7% —which though having a maximum capacity 
of 75,000 pounds of steam per hour, maintains loads of 15,000 pounds with absolute ease 
and complete ignition stability—which burns Illinois coals without slagging, the ash being 
entirely granular in form. 

It is because of such completely satisfactory performance that so many public utilities 
have recently installed Riley Boiler Units. 


| y Li Wy COMPLETE STEAM GENERATING UNITS 


STOKER CORPORATION, WORCESTER, MASS. STEEL-CLAD INSULATED SETTINGS - FLUE GAS SCRUGEERD 
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Federal or state agency as desirable for public 
power operations, including codperative proj- 
ects, may not be sold to any other except that 
public agency, without an express act of Con- 
gress, This reservation has neither time limit 
nor cash deposit requirement. Unless’ Con- 
gress acts, all Federal power lines are ‘“‘frozen” 

indefinitely against the possibility of ee 
by private companies. 


¥ 


$* you were to ask the experts on “Informa- 

tion Please” or the omniscient “Quiz Kids,” 
or some other source of encyclopaedic knowl- 
edge, “What is a spectrum?” you might get 
any one of the following replies: (1) A sub- 
division of white light into its various color 
components, according to the length of light 
waves. (2) A scale of sound waves beginning 
with subsonic tones, progressing through the 
audible or piano keyboard tones, into the super- 
sonic tones pitched above the range of the hu- 
man ear, this scale arranged according to sound 
wave lengths or vibrations. (3) A scale of the 
electrical and radioactive frequencies used in 
wire and wireless power transmission and com- 
munication, arranged according to frequencies 
or radio wave lengths. 


THESE three different definitions would not 
only be correct as far as they went, but the 
three definers would all be talking about the 
same thing. At least they would be talking 
about three different segments of the same 
magic ribbon which runs almost the entire 
gamut of human perception, including sound, 
light, heat, and those mysterious gamma and 
cosmic rays which are literally “out of this 
world.” 


THIs is, of course, old stuff to electric engi- 
neers and physicists. In addition it has been 
given more popular discussion by the activity 
of recent years in radio and the general field 
of electronics. But we never cease to marvel 
at the fascinating story of this invisible magic 
ribbon, 


Ir seems a little strange, therefore, to come 
up against the somewhat blunt reality that our 
magic ribbon has its limitations. Far from 
being one of those abstract infinities, such as 
time and space, the radio spectrum has be- 
come a veritable battleground of regulatory 
conflict. The conflict involves not only the 
Federal Communications Commission and ra- 
dio companies, but also international confer- 
ences, the Army and Navy, telephone com- 
panies, manufacturers of medical instruments, 
and so forth. The article in this issue (begin- 
ning page 476) by our Washington corre- 
spondent, Hersert Corey, gives us one inter- 
esting phase of this continuous battle of the 
spectrum. 


¥ 


CLEVELAND GippINGs, whose article on 
e public relations begins on page 489, is a 
newcomer to these pages, but an old hand in 
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T. N. SANDIFER : 
Uncle Sam is likely to prove a poor salesman 
for the taxpayers’ money. 


(SEE Pace 465) 


the transit business. Born in Brooklyn forty 
years ago, he started out as a New York city 
journalist, but somehow slipped over into the 
Brooklyn Manhattan Transit Corporation 
When BMT sold out to the city of New York 
in 1939, Mr. Grpptncs joined the New York 
Board of Transportation, Two years ago Mr. 
GippDINGs came to Washington to take his 
present post as assistant to the president of the 
Capital Transit Company in charge of public 
relations activities. 


¥ 


WEN ELy, whose article entitled “Utility 
Rates and Taxes” begins page 483, is 
financial editor of this publication. 


¥ 


MONG the important decisions preprinted 
A from Public Utilities Reports in the back 
of this number, may be found the following: 


A petition for authority to furnish free 
transportation to members of the armed forces 
of the United States when in uniform was dis- 
missed by the Pennsylvania commission. (See 
page 1.) 


Hore ts collecting surcharges for toll or in- 
terstate telephone calls by hotel guests were 
held to be subscribers rather than agents of 
the telephone company. (See page 31.) 


The next number of this magazine will be 
out October 26th. 
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I: your figure-work calls for division or multiplication, you don’t want an 
adding machine. If you have adding and subtracting work, you don’t want 
a calculator. You do want the Printing Calculator because it combines in one 
mechanism the best features of both—and always, on every problem, it prints 





) a permanent record of every calculation. It is truly the only all-purpose 

; figuring machine. 
Yes, ALL-PURPOSE ... for ALL your office figuring — costs, estimates, in- I LIKE its 10-ke 
voices, payrolls, inventories, discounts, formulas, percentage problems of hevhound: Saad wel 
all kinds. The Printing Calculator takes them all in stride. ¥ nats lly trained op- 
The work it performs is fast and automatic—and you can prove it’s right erators. 


the first time. There’s never any need for copying the answer from dials... 
never a need for re-run to prove accuracy... because the Printing Calculator 
can’t “lose” a single factor of any problem. That’s why it delivers real man- 
power savings in these days of short-handed office staffs. 


» ou 


5 Remington Rand Printing Calculators are speeding the flow of vital figures 
in thousands of businesses all over America. A demonstration, at any 
Remington Rand office, will show you how it can help your business, too. 
See it in action today! 





. This machine available on WPB approval, to help conserve manpower, expedite . 

2 war work, maintain necessary civilian economy. a our representative for details. phere Pee Fagg 

ities on a single in- 
vestment. 





by Reminglon Rand 
The only PRINTING calculator with automatic division 
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VULCAN ENGINEERED SOOT BLOWER INSTALLATIONS 

















- 


Two Babcock & Wilcox Steam Generators, 660,000 Ibs. per HyVULoy elements pages 14 and 15, HyVULoy Protective Bear- 
hour each at 1250 pounds pressure. Soot Blowers take steam at besa se ahi Oe eS ee ee —— 
265 psi. Long element life, easy operation, straight elements wails ro tubes in the open pass are maintained slag-free by 
and very effective cleaning are obtained by the use of the Retractable Model T-2 elements. 


The new VULCAN catalog fully describing VULCAN equipment appears in the 
1944 Sweets, and a copy is available on your request. 


VULCAN SOOT BLOWER CORPORATION, DU BOIS, PENNA. 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 


—MONTAIGNE 











‘‘We used to hear the utilities beef about the ‘utility 
cuts’ on rates; now the housewives are grumbling about 
the ‘utility cuts’ on beef.” 


a 


“We will be truly effective in helping with the eco- 
nomic rehabilitation of the world only if we first restore 
at home a healthy, a vigorous, and a growing economy.” 


» 


. will we rake leaves for the government under 
New Deal leadership, or will we-have real jobs in private 
enterprise under Republican leadership? We will have 
to make our choice.” 


“ 


¥ 


“We had a whale of a lot of regimentation before the 
war, and if that trend is projected into the postwar pe- 
riod, there won’t be enough freedom of enterprise left so 
you could see it with anything less than a 400-power 
microscope.” 


* 


“To have a positive foreign policy is not sentimental 
idealism, or utopianism on our part. It is stern, ines- 
capable necessity if we ourselves would be free, pros- 
perous, and secure. To try to stand alone in this jungle of 
a world is to be overwhelmed.” 


sd 


“Democracy to crush Fascism internally must demon- 
strate its capacity to ‘make the trains run on time.’ It 
must develop the ability to keep people fully employed and 
at the same time balance the budget. It must put human 
beings first and dollars second.” 


- 


“America must, if it is to defend itself, build up a bar- 
rier against the prophets of doom who would trade per- 
sonal advantage for principle, who would debauch free- 
dom into license, and who malign America by shallow, 
superficial, sugar-coated panaceas that are neither demo- 
cratic nor defensible. Knowledge is a bulwark of de- 
fense. No finer job ever has been done in the world’s 


history than. that .being performed today” ~by the alert . 


journalists representing American newspapers and .maga-, 
zines. With fidelity to American principles they. have 
sought. to separate the true from the false and fact from 
rumor.’ 


12. 
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Tarawa... Kwajalein... Biak ... Saipan... Guam—the 
roll call is long of the island strongholds that have reeled 
under the powerful punches of American naval task forces, 


driving relentlessly toward the Philippines, the China Sea, the § 


Asiatic mainland and Japan. 


This crushing naval power ranges far because it takes its 
bases with it . . . a triumphant achievement of farsighted 
planning, building, equipping and supplying. 


A traveling base is made up of fleets of supply ships, cargo 
ships, tankers, ammunition ships, transports, hospital ships, 
repair ships and other auxiliary craft in support of the fighting 
fleet. Traveling bases make modern task forces self-contained, 
fit for weeks of action in vast stretches of sea without turning 
back to friendly ports. 


Maintaining this huge, complicated naval organization in- 
volves statistical, figuring and accounting work that never 
ends, Burroughs machines help here, as in hundreds of other 
wartime operations, performing saa dane calculations, pro- 
ducing yital records. 


BURROUGHS ADDING MACHINE COMPANY e DETROIT 32 


Burroughs 


FIGURING, ACCOUNTING AND STATISTICAL MACHINES e NATIONWIDE MAINTENANCE SERVICE e BUSINESS MACHINE SUPPLIES 





NORDEN BOMBSIGHTS — Years 
of experience in precision manu- 
facturing are enabling Burroughs 
to produce and deliver the famous 
Norden bombsight—one of the 
most precise instruments used in 
modern warfare. 


ae 


FIGURING AND ACCOUNTING 


MACHINES are also being pro- 
duced by Burroughs for the Army, 
Navy, U. S. Government, Lend- 
Lease and business enterprises 
whose needs are approved by the 
War Production Board. 
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“Leadership of the world cannot come to us by at- 
tempting to buy good will of other peoples, but by pro- 
viding strong guidance in international affairs and keep- 
ing our commitments.” 


¥ 


“Venture capital must be encouraged. People must be 
given an incentive to invest in productivé enterprise, to 
work, and to save. This can be brought about only by a 
drastic reduction in income tax rates on corporations 
and individuals and the reduction or elimination of the 
capital gains tax.” 


“We must not have a farm party or a labor party or 


. a conservative party or a radical party or any political 


organization which can claim that all the people of one 
section or one group or one class are members. If we 
want our free government to endure, each party should 
be a cross-section of the whole country.” 


¥ 


“We must face the future united in our resolve to per- 
fect our democracy at home and in our determination to 
cooperate with other nations to set up an international or- 
der based on the principle of the equal right of men to 
life and liberty and empowered to protect all nations and 
peoples against the bloody scourge of war.” 


» 


“. .. we shall need to define what we mean by ‘employ- 
ment’ and by ‘unemployment.’ Everyone can be employed. 
But everyone cannot be employed at exactly the kind of 
job under exactly the conditions of wages and hours that 
he or she may want. And ‘full employment’ comes peril- 
ously near to ‘directed’ employment. There is no ‘right’ 
to work, but there is a responsibility to work. That gets 
us right back to the individual.” 


“It has been well said that there are two principal things 
which menace human happiness. One of these is war and 
the other is unemployment. We live in the hope that we 
are approaching the termination of the war. Whenever 
this comes we will be immediately confronted with a war 
against unemployment, Unemployment may be a cause of 
war. But for the period of prolonged unemployment in 
Germany we might never have heard of Hitler.” 


> 


“If we attempt to prescribe laws dealing with the in- 
ternal affairs of the member nations [of any league of 
nations] or others, I believe it is more likely to cause wars 
than to prevent them. Furthermore, we must not impose 
on any nation obligations which seem unreasonable to 
those people, or obligations which we ourselves are un- 
willing to assume; nor should.we force them to take part 
in disputes where they cannot see any interest whatso- 
ever.” 
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METAL HOUSEG 
ONE RESPONSIBILITY SEGREGATED BY 
for the building of and application of equipment to - 
COMPLETE SUBSTATIONS—correctly designed, struc- 
turally and electrically, from single line wiring diagrams. AUTOMATIC 
Designers plan for rigidity, to withstand strains and assure 
alignment of equipment; economy, to omit excess parts and THROW-OVER 
provide efficient bus layout; flexibility, to meet future re- EQUIPMENT 
quirements. Speedy, orderly shipments, eliminate erection 
delays. Complete comprehensive proposals are proof of e 
R&IE understanding of your problem. 





METAL CUBICLE 





\ILWAY ano INDUSTRIAL ENGINEERING CO. 


ENSBURG, PA. . . .. . « IN CANADA, Eastern Power Devices, Ltd., Toronto TESTING DEVIC 
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S$ TEAM 


supplies steam at 


Combination fuel gas and 

oif burners of this type 

are installed on boilers at 
Lake Charles. 
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Lake Charles 


Six Babcock & Wilcox boilers help to 
provide power and process steam for 
the new giant Cities Service refinery 
at Lake Charles, Louisiana. Two are 
the B&W Integral-Furnace type, and 
teamed with them are 23 B&W 
burners on these and other boilers 
in the plant. 


Providing tankfuls for task fliers 
calls for uninterrupted production... 
makes “steam up” as important as 
“oh stream” . . . demands a high 
standard of efficient performance 
from generating equipment. B&W 
Integral-Furnace Boilers are a 
“known quantity”, proved depend- 


View of Topping Units (right) and 
three Cracking Units (left) at new 
Lake Charles plant of Cities Service. 


able in war industries as in pre-war 
services . . . now serving steel mills 
as well as refineries; arsenals and 
aircraft factories as well as buta- 
diene plants. 

Experience gained in unprece- 
dented war-time assignments added 
to years of steam progress, will be 
reflected in the service of B&W 
Integral-Furnace Boilers to post-war 
industry. 


BABCOCK & WILCOX 


THE BABCOCK & WILCOX CO. 
85 Liberty St., New York 6, N. Y. 


BUY MORE WAR BONDS 
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Aluminum cuts costs by taking 


the Groat out of labor 


Weight-saving aluminum reduces the 
labor that has to be expended to do a 
job. Equipment manufacturers and 
‘employers are finding it increasingly 
important to bear this fact in mind. 

The lighter weight of Aluminum 
Cable Steel Reinforced means that 
full reels weigh less. Handling from 
storeroom to the job is easier. With 
A.C.S.R., there’s less weight to be 
maneuvered into place on poles and 
towers, so that work goes faster. Lines 
cost less. 

The lighter weight of aluminum bus 
bars, housings, conduit, Alzak* Alumi- 


num light reflectors, offers identical 


advantages; easier delivery to the job, 
faster erection, and lower costs all 
along the line. Doubtless, many elec- 
trical devices could similarly be made 
labor savers by cutting their weight. 

Winning the war comes first, but 
aluminum is now being used for other- 
than-war purposes as the manpower 
situation permits. Our representative 
will be glad to discuss the availability 
of aluminum with you. ALUMINUM 
2134 Gulf 


Building, Pittsburgh 19, Pennsylvania. 
* Registered trade mark 


CoMPANY OF AMERICA, 


)ALUMINUM 
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NEPTUNE No. 18B TEST BENCH 


= fegtame TEST Konches 


EPTUNE Test Benches have been brought well 
within the means of any Water Department. 

The bench, the tanks, the rate of flow indicator and 
the controls have been made of the highest quality 
materials available, and yet have been kept simple 
and inexpensive in design. Everything for easy, 
accurate and rapid testing of meters has been in- 


corporated. 


@ Their value is proved by the results obtained by the 
great number already placed in service. 


A SIZE FOR EVERY REQUIREMENT 


TABLE SHOWING NUMBER OF BENCH WITH SIZE AND NUMBER 
OF METERS FOR WHICH TEST FITTINGS ARE PROVIDED 


vt 


SSoeeansee 
wen4vveaaw’ 
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NEPTUNE METER COMPANY © 50 West 50th Street ¢ New York 20, 6. Y. 
Breach OtSees in CHICAGO, SAN FRANCISCO, LOS ANGELES. PORTLAND, ORE.. 
DENVER. DALLAS, 
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FOR DOOR EFFICIENCY 





Kinnear Features | 


RAIGHT UPWARD AND 


Check These 
COIL COMPACTLY ABOVE THE a 


Y ; 
be hoe on every angle of 
Kinnear gordi poss you install LINTEL, which .+- 
* e 
Rolling Doors . . ordi Steel Makes all surrounding floor and wall 25% 
ence of remote Pa rere space usable at all times. Tons 
smooth, easy, time-s sie trol... Permits maximum flow of light from and 
ation . . . space s visne, oper: all overhead sources at all times. The 
* - E | 
. « « low maintenan ee Keeps ceilings clear at all times, for : 
assurance of long wo and widest use of conveyors, etc. is a 
as shown by nearl a life, Clears doorway from jamb to jamb 100,( 
tury of om y half a cen- ... from sill to lintel — doors ope” to 
sonst Th righ Door perform- out of the ways safe from damage! tio 
organizati e nationwide Kinnear ; 
ation vanté 
ete Ra ger Ne THEY FEATURE KINNEAR S ih 
re problems. Write for sth FAMOUS INTERLOCKING STEEL- ae 
plete information. The Kinne i SLAT CONSTRUCTION which | 
Manufacturing C — ' ok pana: 
80 Fields A ompany, 2060- Makes them tough, rugged, long- avail 
s Ave., Columbu ° wearing — yet resilient enough to 
Ss, Ohio i er 
3 absorb sharp blows and impacts. OF 
Affords extra protection against fire, are | 
theft, sabotage and the elements: 
tractiveness with FO: 


Savin 

g Wa . 

ys-in Doorways Scores high in at 

type of architecture ! 
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Z Hi q ENGINEERING TRAIL 


TWIN 
FURNACE 
STEAM 
GENERATOR 


Radiant cooling surface increased 
25% to 40% by dividing the 
furnace into two parts with water 
and steam cooled division walls. 
The twin furnace steam generator 
is available in capacities from 
100,000 Ib. per hour up, designed 
to meet modern. operatng condi- 
tions and incorporates these ad- 
vantages: (I). Widest range of 





Twin Furnace public utility unit capacity 494,000 lb. per hour. 


superheat control—superheat is independent of load. (2). Slag free operation—more water 
cooling for same furnace volume. (3). Overheating of superheater eliminated — superheater 


elements are not subjected to high 
availability—superheater furnace is 


temperatures before steam flow is established. (4) High 
separately fired. (5). Low draft loss—boiler and superheat- 


er operate in parallel and not in series. (6). High rate of circulation—all steam generation tubes 
are amply supplied with water—flow of steam and water is unrestricted. 


FOSTER WHEELER CORPORATION @ 165 BROADWAY, NEW YORK 6, NEW YORK 
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BASTION © 


of the 
“Liberty Line’ 
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SAVE 50% 
IN TIME AND MONEY WITH 














THE ONE-STEP METHOD 





OF BILL ANALYSIS 











HAT effect is the war production program having on your bill dis- 
tribution? Analysis of customer usage data will provide the answer to 
this important question. In addition to a knowledge of the existing situation, 
certain trends may be disclosed, a knowledge of which may be of considerable 
importance to you under circumstances where the picture is rapidly changing. 


The One Step Method of Bill Analysis is ideally suited to meet the needs 
of this problem. It does away with the necessity for temporarily acquiring, 
training and supervising a large clerical force. Our experienced staff plus our 
specially designed Bill Frequency Analyzer machines can turn out the job in 
a few days and at the cost of only a small fraction of a cent per item. 

We will be glad to tell you more in detail about this accurate, rapid and 
economical method for obtaining a picture of your customer usage situation. 
Write for a copy of the booklet “The One Step Method of Bill Analysis.” 


Recording & Statistical Corporation 
Utilities Division 


102 Maiden Lane, New York, N. Y. 
- Besten Chicage Detrolt Montreal Toronto 
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@ Many “Clevelands" built 15 to 20 years ago are still on the job today doing their part to ease the 
manpower shortage. @ Although out-moded by “Cleveland's” modern standards of performance, 
this evidences the soundness and correctness of the basic design pioneered by Cleveland. e It also 
tells the story of “Cleveland's” policy of rendering prompt repair parts service even on these old 
machines. @ This kind of service and this kind of ability are two more reasons why “Clevelands” 
continue to be the profitable long range investment in the trenching machine field. Guarantee your- 
self this “Service-Ability” in your Post-War trenching jobs by using Clevelands. 


TH THE CLEVELAND TRENCHER COMPANY ea 


¥” 20100 ST. CLAIR AVE Pioneer of the Smoll Tre 


“CLEVELANDS’ Save More...Because they Do More 
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PAN AMERICA 


EGRY B 


wm SELECTS 


USINESS SYSTEMS 





ore plays a big 
part in Pan American World Airways’ busi- 
ness ... not only in the huge Clippers they 
operate, but in every departmental activity 
as well. To speed up the writing of initial 
records Pan American Airways selected 
Egry Business Systems because they save 
time, money and materials, and assure com- 


plete control over every recorded trans- 
action. 9 Big businesses all over the country 
have found it profitable to use Egry Systems 
for the making of all handwritten and 
typed records. You, too, will find it bene- 
ficial to investigate the adaptability of Egry 
Systems to your business. Q Write for liter- 
ature which gives complete information. Or 
a free demonstration may be arranged at 
your convenience. Address department F-1012. 


THE EGRY REGISTER COMPANY « Dayton, Ohio 


Egry Continuous Forms Limited, King and Dufferin Sts., Toronto, Ontario, Canada. 


EGRY ALLSET FORMS 
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IN DOMESTIC 
WATER METERS 


PITTSBURGH-NATIONAL is the only 
manufacturer making all types of domestic 
meters. It is obvious that good meters, like 
any other product, can be made in several de- 


signs to suit different requirements. No single 
ailrotatiog 3 
a imum pea 
ond sustainet oa 
ion, long 
aeenance: Ma ae 
nt 


type of meter can successfully and economically 
meet all conditions. If the cost of pure water 
is low, and if it can be delivered without heavy 
expense for pumping, filtration, and treatment, 


it may not be wise te install the highest priced 





meter just because it is the most accurate. If, 
on the other hand, water is scarce and requires 
costly treatment with heavy pumping charges 
from protected drainage areas of distant source, 
it is very necessary in the interests of effi- 
ciency and economy to use the most accurate 
meter obtainable. 
In the complete PITTSBURGH-NA- 
e charac: TIONAL line will be found the proper type 
athe a ee peor palanced 


ed and 
in sizes s 


wide 0 of domestic meter to meet any measurement 
: pr the time Pe ns “originate 

A a desig Made 

red Pa years ago 

ented OVEE oy and 


Se x 34 ne © - SS == highest standards of quality. Let our experi- 


requirement. Each is manufactured to the 
enced service engineers analyze your measure- 
. 


BRONZE CASE METERS 


An amendment to WPB Order L-154 


now permits the manufacture of bronze case 


ment requirements. 


meters in sizes %-inch through l-inch, All the 
‘ meters shown here are made with the best 
in disc 
For the nea facturing © 
faction. d ¢ ba 
ied ase wae 
i e field. Made i 


quality cast bronze outer housings for maxi- 


mum corrosion resistance. 


PITTSBURGH EQUITABLE METER CO. 
MERCO NORDSTROM VALVE x 
Main Sy PITTSBURGH 
Atlanta Boston Brooklyn Batidle Chase 
Columbie Houston Kanses City Los eles 
New York Pittsburgh Sen ater Seattle Tulse 
National Meter Brooklyn, N. Y. 


ater Weta. 
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Gates—Intake, Sluiceway and Spillway 
Hydraulic Turbines—Francis and Propeller Types 
Rack Rakes 
Trash Racks 


Valves—Pipe Line and Penstock 


NEWPORT NEWS SHIPBUILDING 
AND DRY DOCK COMPANY 


NEWPORT NEWS, VIRGINIA 
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NY welding imperfection in piping shows up immedi- 
ately under the X-ray and gamma ray inspection methods 
used by Grinnell. 

This is especially important in FLUID TRANSPORT 
today, for in many fields the trend is toward higher pres- 
sures and higher temperatures...and consequent increas- 
ingly rigid specifications. For instance, the excellent oper- 
ating records of the high-pressure piping lines of the 
Navy’s Destroyer Escort vessels is due in no small measure 
to the type of radiographic inspection used by Grinnell. 

The test equipment required for X-ray inspection makes 
shop fabrication of sub-assemblies essential. As fabricator 
and manufacturer Grinnell supplies the many pretested 
component parts for any type of piping system. 


For engineering assistance on any phase of FLUID 
TRANSPORT, call Grinnell Co., Inc., Executive 
Offices, Providence 1, R. I. Plants and offices 
throughout United States and Canada. 


Pipe Fabrication Facilities: 
whenever PIPING its invoiveo Providence, R. 1. — Warren, Ohio — Atlanta, Ga. 
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& ; Miers: Yate men t* 
PLAN YOUR PLANT ORIVE NOW! 
Good organization willfbe needed to sell the 6th. As each new military success brings us 
closer to Victory, the public naturally will feel that the urgency of war financing is lessened 
—whereas it isn’t. So organize now to prevent a letdown on the home front from causing 
a letdown on the fighting front. Build your plant’s payroll campaign around this fighting 
8-Point Plan. Don’t wait for the official Drive to start—swing into action NOW]! 


1 BOND COMMITTEE—Appoint a 6th 
War Loan Bond Committee from labor, 
management and each representative 
group of the firm. 

2 TEAM ee ae a team cap- 

Use 


6 CARD FOR EACH WORKER—Dignify 
each personal approach with a pledge, 
pc cay or authorization card made out 
the name of each worker. Fore daped prkeg 
card with the amount of subscription 





tain for each 10 
veterans whenever possible, 

3 OU0TR Set a quota for each depart. 
ment and each employee. 

4 MEETING OF CAPTAINS — Have 


them study theT: booklet, Getting 
the Order. Outline oales procedure. 


ASSIGNMENTS — Assign responsibili- 
5 pom grea age rally, _———v letters, 


ef RESOLICITATION—Personally recone 
tact each employee toward the end of — 
pos Potigenel ge: ated fe P vol 
ni elp, call upon a 
Chelan He's rely on with a "tele o> 
tailed plan—NOW! 


oS ee big wh pent np tin all 
ey en the toy of War Bonds! 


The_Treasury Department acknowledges with appreciation the publication of this. message by 
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This is an Agia U.S, Zyeapery edveiigonent, fads wong Bava od sad auspices of 





veasury 
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CRESFLEX NON-METALLIC SHEATHED CABLE - SERVICE ENTRANCE CABLE 5 


ELDING CABLES 
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ARMORED CABLE - RUBBER POWER CABLES : VARNISHED CAMBRIC CABLES 


CRESFLEX 


NON-METALLIC SHEATHED CABLE 


is 








———+ 














FACTORY ASSEMBLED 
AND TESTED 


SERVICE ENTRANCE CABLE 








EASILY INSTALLED 
AT LOWEST COST 








TOUGH 
PAPER ARMOR 








WEATHERPROOF 
FLAME - RETARDING 
JACKET 





* CRESFLEX NON-METALLIC SHEATHED CABLE ;- 








PARTICULARLY 
SUITED FOR WIRING 
FARM BUILDINGS, 
WAR - HOUSING 











CRESCENT INSULATED WIRE & CABLE CO. 


TRENTON, N. J. 
UILDING WIRE -: IMPERIAL NEOPRENE JACKETED PORTABLE CABLE 


S2IGVS GHVOGMIHS- SZAIM TIOHLNAS: SATAVI AVMAAVdI AGNV GASVONA AVAT AGUOIOVNAUGd 


@ WELDING CABLES 
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IN THE WESTOVER STATION of New 
York State Electric and Gas Corporation, this 
recently installed Elliott condenser serves a 
35,000-kw turbine. The condenser contains 
27,000 sq. ft. of surface, is arranged two-pass, 
with divided water-boxes, and is equipped with 
backflush water valves which enable the oper- 
ator to change the direction of flow through 
tubes and water-boxes to remove trash. Beyond 
this, it is of typical Elliott design, featuring large 
areas, fan type tube arrangement, and no 
baffles to cause pressure drop by directional 
changes in steam flow. 


This condenser is making a very good record, 
fully in line with the performance Elliott users 
expect and Elliott engineers demand, of Elliott 
condensers. 


ELLIOTT COMPANY 
Heat Transfer Dept., JEANNETTE, PA. 
DISTRICT OFFICES IN PRINCIPAL CITIES 


Chae ( 3 ey, 


PN wets § 2a 


good — 


¢ 


Tube arrangement tells the story of condenser 
performance. Elliott engineers have developed 
a system of tube spacing which insures the 
maximum number of tubes in direct. contact 
with the incoming steam; regulation of steam 
velocity because tubes are arranged in con- 
verging straight lines, and maximum steam 
penetration. Partial tube supports, cut out in 
the steam lane section, result in complete longi- 
tudinal stegm distribution with minimum pres- 
sure drop. Water collecting plates are provided 
to prevent blanketing of tubes in the lower 
half of the condenser. 





STEAM TURBINES © GENERATORS « MOTORS » CO 
DENSERS e FEEDWATER HEATERS AND DEAERATO 
ae JET EJECTORS © CENTRIFUGAL BLOWE 
IRBOCHARGERS FOR DIESEL ENGINES 
CLEANERS © § JERS © DESUPERHEATERS « FILTE 































Gtilities Almanack 


Due to wartime travel restriction, conventions listed are pron to Cadiahen. 


"7 OcTOBER "7 


12 T* 4 United States Independent Telephone Asso, ends meeting, Chicago, Ill., 1944. 
Y Southeastern Electric Exchange starts meeting, Atlanta, Ga., 1944. 


























13 F { Virginia Independent Telephone Association will hold meeting» Roanoke, Va., Oct. 
26, 27, 1944. 


2 





Se { American r- Works Arsactation, 8 i Virginia Section, will hold convention, 


14 Parkersburg, W. Va., Oct. 26, 27, 








S { American Water Works Association, New Jersey Section, will hold meeting, Atlantic 
15 City, N. J., Nov. 2-4, 1944. 





16 M { American Welding Society opens session, Cleveland, Ohio, 1944. 
{ National Metal Congress convenes, Cleveland, Ohio, 1944. 





{ American Water Works Association, Southwest Section, convenes, Austin, 
17| 'T™ Tex., 1944. @ 








18 W { Alabama Independent Telephone Association will hold meeting, Montgomery, Ala., 
Nov, 13, 14, 1944. 





19 T* J Feneesivenia Electric Asso. starts committee meeting, Johnstown, Pa., 1944. 
South Dakota Telephone Association starts meeting, Mitchell, S. D., 1944. 








q Engineers Council for Professional Development convenes for session, New York, 
20| FY ot tye i944. 


” 








21 Se q North Carolina pidentosint Telephone Association will hold session, Southern 
Pines, N. C., Nov. 13, 14, 1944. 














22 S ¥ National Association of lag and Utilities Commissioners will hold meeting, 
Omaha, Neb., Nov. 14-17, 
23 M 7 ee Electrical Manufacturers Association starts meeting, New York, N. Y., 
24 T* 4q Samet a Caw Association, California Section, opens meeting, Los 9 
! ngeles, 
W 7 gees Telephone Association will hold conference, Kansas City, Mo., Nov. 21, 
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Public Ownership and Surplus 


Government Property 


Significance of discrimination against private indus- 

try in preference for certain classes of recipients or 

purchasers of left-over war material and other 
property, in pending congressional bills. 


By T. N. SANDIFER 


UBLIC ownership forces are mak- 
ing a new drive. As a result, 
private utilities may be headed 

for an era of Federal and state com- 
petition in the immediate postwar 
years, 

During the war this issue was forced 
into the background. What has re- 
vived it now is the sight of an esti- 
mated more than $103,000,000,000 of 
surplus Federal war properties here 
and abroad, and, more specifically, 
some $16,000,000,000 of government- 
owned war plants. 


465 


There are and will be surplus metals, 
tungsten, zinc, lead, quicksilver, cop- 
per (2,000,000 to 2,500,000 tons of the 
latter), and fabricated products of 
these metals — wire, apparatus, fast- 
enings, also mica, quartz, and numer- 
ous minerals. There will be trucks, in- 
dustrial automotive equipment for all 
purposes, and nobody yet knows what 
else. The value of government-owned 
plants alone is nearly three times the 
total sum of post-World War I sur- 
plus, which was $6,000,000,000. It was 
termed “staggering” in 1919. 
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Thus, made to order for public own- 
ership advocates, here are raw mate- 
rials in fabulous lots, fabricated articles 
in surplus stocks, government-owned 
plants to make war materials that can 
easily be converted (so the argument 
runs) to making other things from the 
surplus materials, if need be; finally 
there are the REA codperatives to use 
these products, made in these govern- 
ment plants. There are huge acreages 
of land, frequently in isolated areas of 
the country, just right for a power or 
water project, in many cases with the 
power already there, and perhaps even 
a plant near by. Is all this to be aban- 
doned, liquidated by Federal authority 
within months after the war? No, say 
the public ownership spokesmen. 

Since mid-1943 about fifty bills 
on the subject of surplus property 
disposal have been introduced in Con- 
gress. Some of the bills are in one 
paragraph. They would seek only to 
establish a preference for certain 
classes of recipients or purchasers ; oth- 
ers are designed to establish the agency 
that would have charge of this huge 
undertaking. Still others include the 
disposal of surplus property in a broad 
total demobilization program; some 
would include the problem in brief 
provisions aimed to provide postwar 
veterans’ benefits, or the promotion of 
“small business.” 


sani qnee the Senate has ap- 
proved S 2065. It includes many 
of the more important features of 
some of the other bills, and appears to 
have gone all the way on the question 
of promoting public ownership. How- 
ever, legislation governing the disposal 
of surplus property cannot be regarded 
as final with this bill, whatever its ul- 
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timate fate. (It was going to confer- 
ence with House legislators at this 
writing.) Such measures will con- 
tinue to be proposed, and perhaps even 
adopted into law, as long as this huge 
reservoir of federally owned materials, 
lands, and plants exists. 

To appraise this movement it is in- 
formative to go behind the various 
bills, even those no longer actively un- 
der consideration, and see what the ad- 
vocates of “production for use” and 
public ownership are saying with re- 
spect to this windfall. (The fact that 
public taxes and the proceeds of war 
loans have paid for it does not alter its 
windfall aspect to these spokesmen, ob- 
viously. ) 

Secretary of Interior Ickes has, in 
the first instance, given his endorse- 
ment to S 2065 as being, in his judg- 
ment, “the best of the general surplus- 
property bills now before Congress.” 

As will be shown later, this bill 
leaves nothing to chance in favor of 
Federal, state, or municipal public own- 
ership groups who might seek to utilize 
part or all of the suitable Federal sur- 
plus war properties for their programs, 
and it goes further, if anything, in 
favor of codperatives, REA, etc. 


N an earlier bill, HR 5125, for 

disposal of surplus government 
property and plants “and for other pur- 
poses,” he reported at the request of 
interested House committee members 
as follows: 

“Certain provisions of this bill have 
distinct merit. For instance, there are 
specific provisions relating to the con- 
ditions under which surplus govern- 
ment-owned plants for production of 
synthetic rubber or aluminum which 
originally cost the government $5,000,- 
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000 or more shall be transferred. There 
is much to be said in favor of great 
caution in the disposition of plants rep- 
resenting such a huge investment. 

“The provisions of this section 
might well be extended to power plants, 
magnesium plants, aircraft plants, 
powder plants, and many others, and 
the amount of limitation reduced to $1,- 
000,000.” 

(S 2065 contains the $1,000,000 
limitation. ) 

“In the interest of meeting present 
or potential government requirements 
for power, munitions, and other 
needs,” the Secretary of Interior con- 
tinued, “some of these plants should 
not be sold at all, but should be kept 
in stand-by condition, or integrated 
with existing government operations 
carried on pursuant to such statutes as 
those relating to the important govern- 
ment power developments in the Pa- 
cific Northwest, the Southwest, and the 
Tennessee valley.” 

(To this may be added, by the end 
of the war, the Missouri Valley Au- 
thority, a midwestern and extra-size 
copy of TVA, now proposed in pend- 
ing bills. ) 


rae in this period the Sec- 
retary of Interior made a strong 
bid to be established by law as admin- 
istrator of surplus real property, within 
the framework of the property disposal 


legislation. As he stressed, the han- 
dling of government-owned real estate, 
conservation districts, grazing lands, 
forests, etc., has been one of the prime 
functions of the Interior Department 
for years. 

“The problems of postwar utiliza- 
tion and disposition of government- 
owned war property have been given 
thorough consideration by the Depart- 
ment of the Interior,” he pointed out, 
in connection with this proposal. 

“Attention has been principally fo- 
cused on questions of real property... 
in addition to land, the department is 
vitally concerned with the ultimate dis- 
posal which is to be made of plants and 
factories constructed upon public lands 
or operated in conjunction with power 
projects developed and managed under 
congressional direction by this depart- 
ment. 

“Through its activities relating to 
power and mineral developments,” the 
Secretary of Interior recalled, “the de- 
partment is also well versed in the in- 
tricacies of the problems pertinent to 
industrial plant disposition.” 

In fact, Mr. Ickes argued, “no 
agency of the government is better 
equipped or prepared to undertake the 
task of disposing of surplus realty than 
the Department of the Interior.” 

About the most severe criticism he 
apparently found to make with regard 
to HR 5125, which became the House 


and state competition in the immediate postwar years. Dur- 


q “|... private utilities may be headed for an era of Federal 


ing the war this tissue was forced into the background. What 
has revived it now is the sight of an estimated more than 
$103,000,000,000 of surplus Federal war properties here 
and abroad, and, more specifically, some $16,000,000,000 of 
government-owned war plants.” 
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version of the congressional surplus 
property proposal plan, was that while 
under its terms the Surplus Property 
Administrator “might designate the 
Interior Department” to handle the 
surplus realty involved, he was frankly 
skeptical that the administrator would 
do it. He therefore asked that Con- 
gress specifically allocate this respon- 
sibility to his broad, if already heavily 
loaded, shoulders. (See any list of Mr. 


Ickes’ other duties. ) 

KX this movement has progressed, 
Mr. Ickes does in fact, under S 

2065, share with the Agriculture De- 

partment responsibility for handling 

surplus real property. 

His ideas are therefore deserving of 
further exploration, as he has given 
them in advance of the actual legisla- 
tion mentioned here. 

First, he would insure through spe- 
cific legislation that the agencies orig- 
inally controlling the lands or plants 
in question would have to turn them 
over, rather than use their own judg- 
ment either as to retention or their dis- 
position. Parenthetically, it has just 
been reported that the War Depart- 
ment has now decided to release for 
public use a quantity of silver-plated 
cavalry spurs which it acquired in 
World War I, and has been holding 
until the present. Obviously the chances 
of using this equipment in any ortho- 
dox manner are getting pretty thin, so 
they are now released. Mr. Ickes would 
have none of this indecision respect- 
ing surplus properties which he is to 
handle. 

Moreover, he has recalled to Con- 
gress, under long-established practice 
affecting “the public domain,” the 
President or the Secretary of Interior 
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is permitted to set aside tracts “for vir- 
tually any public purpose,” and to 
transfer jurisdiction over such tracts 
from one agency to another, without 
transfer of any funds. “The instances 
in which similar authority might be ap- 
propriately exercised in connection 
with war-acquired lands are numer- 
ous,” he continued. 

He mentioned, among others, some 
15,000 acres of irrigable land within 
the Columbia basin project (for which 
area there are large public power 
plans), and, he added, with respect to 
numerous acreages and projects he 
listed, that along with any declarations 
in favor of small business, veterans, 
farmers, et al., there should be “definite 
restrictions to protect these people 
against the superior economic power 
of great wealth.” 

“Thus,” he said, “I believe it to be 
essential that in considering disposal of 
government-owned industrial plants 
the main emphasis should be on con- 
tinued production under conditions 
insuring independent competitive busi- 
ness enterprise.” 


M®* IcKES recommended leasing, 
rather than selling such plants, 
and he commended a provision which 
appeared in the House bill that would 
compel the lessee to operate the plant 
at a specified production level over a 
given time, or lose the lease. He sug- 
gested a surplus property bill to em- 
body many of the ideas he had put 
forth. 

Secretary of Agriculture Wickard 
likewise had notions on the possibili- 
ties in disposal of surplus, both land 
and equipment. A large quantity of 
supplies and equipment could be ab- 
sorbed in administering the more than 
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Final Form of Surplus Property Act 


Eien congressional conference report as finally approved by Con- 
gress removed many of the pro-public ownership features in the 
Surplus Property Act previously endorsed by the Senate, including: 50 
per cent discount for sales to public power agencies and co-ops, out- 
right donations under some circumstances, preferences and reservations 
in sale of property for REA co-ops. 


Final form of the bill did retain a provision reserving “any power 
transmission line” determined to be surplus property for sale to pub- 
lic agencies where desired by the latter unless otherwise specifically au- 
thorized to be disposed of by Congress. It also included provisions per- 
mitting the sale and transfer of surplus property between Federal agencies 
and a general provision that Federal surplus property should be disposed 
of so as to permit “states, political subdivisions, and instrumentalities 
... an opportunity to fulfill in the public interest their legitimate needs.” 





175,000,000 acres of land in the na- 
tional forests, he remarked, for one 
thing. 

“Equipment is needed for telephone 
and radio communications,” he pointed 
out, as well as for other purposes. 
Rural electrification equipment, espe- 
cially, is needed, he said. 

“Only slightly more than 40 per cent 
of America’s farm homes are electri- 
fied, in spite of the rapid gains which 
the rural electrification program has 
made during the last decade,” Secre- 
tary Wickard argued. “During the 
war period extension of rural lines has 
been brought almost to a standstill. 

“Now, with improved farm in- 
comes, a large part of the 5,000,000 
rural families in unelectrified areas are 
anxiously awaiting the extension of 
electrical energy to their farms and 
homes. Completion of the nation’s 
rural electrification program in the 
postwar period offers one of the really 
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great opportunities for providing em- 
ployment and creating vast demands 
for consumer goods. At the present 
time, the Rural Electrification Admin- 
istration has $110,000,000 already 
allotted to co-ops which await only the 
availability of materials to begin 
construction. 

“Also on file with the Rural Electri- 
fication Administration are applica- 
tions for funds totaling an additional 
$100,000,000. These two sums repre- 
sent only the beginning on the postwar 
rural electrification job.” 


IX this connection, Mr. Wickard 

pointed out that among the supplies 
of war materials to be declared sur- 
plus sooner or later, are large quan- 
tities of electrical equipment and mate- 
rials, “including some power-generat- 
ing plants, which the Rural Electrifica- 
tion Administration codperatives could 
use to splendid advantage.” 
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“T hope,” he added in his comments 
to a congressional committee, “that 
Congress will direct a large share of 
these items be reserved for the Rural 
Electrification Administration codp- 
eratives, 800 of which are already in 
existence.” 

Provisions to this effect will be 
found in S 2065. It is probably un- 
necessary to recall that private utilities 
have likewise been delayed in many 
expansion plans for the same reasons 
that the codperatives have encountered, 
and could use some of this same 
equipment. 

As the situation shapes up, however, 
cooperatives and other public owner- 
ship organizations could have first 
choice, and on very nominal terms, of 
virtually the largest stocks of fabri- 
cated materials for the purpose now in 
existence—the war surplus; and the 
private companies would be compelled 
to wait for resumption of full-scale 
production by private manufacturers, 
dependent perhaps on a postwar prior- 
ity system. Granted that such produc- 
tion will be accelerated by official and 
private means, the disadvantage as 
opposed to the public power contender 
for materials and expansion aid is 
apparent. 

One of the spokesmen in favor of re- 
tention of presently government- 
owned plants for use as “yardsticks” 
against the operations of private own- 
ership, is Russell Smith, legislative 
secretary of the National Farmers 
Union. 


O NE of the ways Congress can fos- 
ter free enterprise, he told a con- 
gressional committee in discussing the 
various measures on property disposal, 
“is through the retention in govern- 
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ment hands and operation under gov- 
ernment auspices of a sufficient num- 
ber of plants to serve as yardstick 
plants.” 

Here, he said, the experience of the 
country with TVA is instructive. One 
of the prime functions of this vast un- 
dertaking, he believes, is to serve in this 
way. He mentioned, also, the possibili- 
ties for government operation after the 
war of plants it currently owns for cold 
storage, and various food-processing 
purposes, “not to compete with private 
industry, but to do experimental work 
that private industry cannot under- 
take.” 

He urged a specific amendment to 
pending legislation, to provide for 
transfer to the REA of such surplus 
electrical equipment and materials as 
might be needed for extension of lines 
and services, to be made available 
through existing codperatives. New 
cooperatives would be assisted into life 
also, under this amendment. 

“Ts it your thought,” one Senator in- 
quired, “that the codperatives should 
pay for these materials ?” 

“Not necessarily,” Senator Smith 
answered. “If the committee adopts 
the principle of use of surplus equip- 
ment of this kind free, as a public mat- 
ter, I think all this should be included.” 

On this point a compromise meeting 
of minds occurred, evidently, by which 
the price, such as it might be, would not 
prove by any stretch of language to be 
unduly burdensome on the codperatives 
or other public agencies receiving such 
goods. 


f fen present Surplus Property Ad- 
ministrator himself, in passing, 
has brought out at least one pertinent 
angle to the disposal of this property, 
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which might affect electrical appli- 
ances, for instance. He is opposed to 
being limited to selling surplus goods 
solely through the established trade 
channels. He explained that in one in- 
stance, concerning sale of some gov- 
ernment refrigerators, the regular trade 
offered a lower price than did an out- 
side bidder. 

He would like to be free to take the 
higher offer. 

Criticism has been expressed con- 
cerning the proposal to favor public 
ownership in the disposition of surplus 
war goods. It has been pointed out 
that surplus war legislation which pur- 
ported to follow the blueprint out- 
lined in the Baruch-Hancock report 
departs from the spirit of that report 
with respect to encouraging the con- 
tinuation of free private enterprise and 
the protection of the same against gov- 
ernment competition or unnecessary 
restriction. The New York Times, for 
example, commenting editorially on 
the Senate bill proposal to give dis- 
counts, reservations, and outright 
donations to public agencies, including 
REA co-ops, thereby discriminating 
against private bidders even at higher 
prices, stated in part: 


The net effect of this provision could 
easily be to create a series of so-called “yard- 


sticks” throughout the country. But gov- 
ernment yardsticks of this type tend to be 
less than 36 inches in length. If municipali- 
ties can acquire properties at half price, they 
can begin competing with private industry on 
an unequal basis. Such a development 
would lead to the very evils presumably to 
be avoided by the restriction placed on com- 
petitive Operations by the Federal govern- 
ment. 

Instead of giving local communities a 
preferred position in the acquisition of sur- 
plus war properties, they should, if anything, 
be placed in a less favored position, particu- 
larly in connection with plant and equipment 
which can be used to compete with private 
industry. It is foolish to encourage private 
enterprise in one clause of the bill and to 
discriminate against it in another. The 
House bill did not contain this 50 per cent 
provision. It should be rejected by the con- 
ference committee. 


L  Seakeraes all of the government- 

owned plants carry an outstanding 
option to purchase in favor of the con- 
tractor operating the plant. In its re- 
port on S 2065, a subcommittee of the 
Senate Military Affairs remarked that 
“Many of the options are held by great 
corporations which dominate their in- 
dustries,’” and recommended that “to 
the extent that they are against public 
interest, these options should not be 
honored.” 

It therefore provided in S 2065 that 
every existing option be subject to an 
opinion by the Attorney General as to 
its validity. Such a provision has great 
potentialities. Magnesium producers 
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surplus property disposal have been introduced in Congress. 


q “SIncE mid-1943 about fifty bills on the subject of 


Some of the bills are in one paragraph. They would seek 
only to establish a preference for certain classes of recipients 
or purchasers; others are designed to establish the agency 
that would have charge of this huge undertaking. Still 
others include the disposal of surplus property in a broad 
total demobilization program; some would include the prob- 
lem in brief provisions aimed to provide postwar veterans’ 


benefits, or the promotion of ‘small business. 
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have been under fire as a monopoly, for 
illustration. Magnesium processes re- 
quire electric power, and presumably a 
very considerable amount of power 
which has been necessary for mag- 
nesium manufacture might become free 
with curtailment of this output. The 
magnesium plants are largely govern- 
ment financed. These and similar prop- 
erties would be subject to check as to 
whether their private operators’ op- 
tions are “in the public interest.” 

The possible origin of this provision 
is worth searching out. Offhand it 
might be ascribed to the Attorney Gen- 
eral himself, who spoke at some length 
on the problems of property surplus 
early in the history of the legislation. 
Even so, he had strong support from 
the CIO. The legislative representa- 
tive of the United Steel Workers of 
America (CIO) Robert K. Lamb, said 
in the course of a forceful discussion of 
the point, “I, for one, think that the 
Attorney General ought to be consulted 
with respect to the validity of such op- 
tions.” 

He added later, “I would like to 
see this considered by the commit- 
tee as a proposition to protect the gov- 
ernment and the people with respect to 
outstanding options.” 

The committee evidently did con- 
sider it. 


M®* Lams had some other sugges- 
tions. 

“I think,” he said, “we ought to 
take the surplus property as a great 
windfall which the war has brought us 
and not consider it as a menace to the 
American economy. One of the things 
we can do is to explore the possibilities 
of public use.” 

By that, he explained, he meant 
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“public use of both goods and facilities 
by state and local bodies and possibly 
by certain Federal agencies, educa- 
tional institutions, and other institu- 
tions under such departments as the 
Department of the Interior and De- 
partment of Agriculture, and so forth.” 

Finally, said Mr. Lamb, “I think we 
ought to recognize this is not some- 
thing we are going to settle by the pas- 
sage of one bill, and consequently we 
must from time to time review this 
thing, in consultation with these out- 
side groups such as are mentioned .. .” 

There were a number of other ex- 
pressions of views along the lines of 
those which have been cited here. In 
addition there were literally volumes of 
letters to members of Congress on the 
subject of disposal of the surplus 
property accumulating from the war— 
adult “letters to Santa Claus,” in effect, 
but Congress took heed of both the let- 
ters and the ideas expressed before var- 
ious committees. 

As the bills were presented to the full 
House and Senate, respectively, they 
appeared to cover most of the ground 
bespoke by the various persons who 
made suggestions or outright demands 
on the subject. The Senate version, in 
particular, was an appeasement docu- 
ment of the first order, with respect to 
these proposals. It paved the way for 
large-scale transfers of surplus prop- 
erties from one Federal agency to an- 
other (see Mr. Ickes’ views, above) ; 
sale or lease of surplus property to 
states, political subdivisions such as 
municipalities and conservation dis- 
tricts, publicly owned utility systems, 
cooperatives, and nonprofit groups, in- 
cluding those meeting the REA qualifi- 
cations, at magnanimous reductions in 
price, discounts, and other terms. 
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Disposition of Surplus War Goods 


~~ has been expressed concerning the proposal to favor 

public ownership in the disposition of surplus war goods. It 

has been pointed out that surplus war legislation which purported to fol- 

low the blueprint outlined in the Baruch-Hancock report departs from 

the spirit of that report with respect to encouraging the continuation of 

free private enterprise and the protection of the same against government 
competition or unnecessary restriction.” 





Jt igomragen to say, private utilities 
got very little encouragement, 
and if all the provisions of the original 
bills were adhered to, might have had 
reason to be actually alarmed. 

Some of the more serious adverse 
effects on private interests in a postwar 
rehabilitation period were so apparent 
to the cooler legislative heads, how- 
ever, that the provisions carrying 
threats of this nature had little chance 
of final approval. The point made by 
the CIO spokesman is worth remem- 
bering, nevertheless—that this is not a 
matter of one bill, but something that 
should be kept in flux, through review, 
and, by implication, more legislation. 

In the background is evidence al- 
ready that current legislation will not 
meet the intentions or ideas, or the 
conceptions of the subject of everybody 
who now appears to have a hand in 
dealing with it. Just who will be in- 
cluded finally among these is specula- 
tive at this writing. It is perhaps perti- 
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nent to recall here some recommenda- 
tions of the late National Resources 
Planning Board which were transmit- 
ted in late 1943 to Congress from the 
White House. 

This report, as broadly interpreted 
by members of Congress not too favor- 
ably disposed to the board’s ideas, envi- 
sioned, among other ventures into so- 
cialized management of business and 
economic life, a joint government- 
private stockholder supervision of such 
industries as aluminum, magnesium, 
etc., built or financed by the govern- 
ment. 

As some of these members now 
express the fear, while Congress tech- 
nically killed the National Resources 
Planning Board, a considerable num- 
ber of its elements are to be found in 
various governmental posts today, and, 
by implication at least, might have a 
hand in the eventual policy making on 
the disposal of plants, facilities, and 
goods. 
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KX a balancing item against this 
rather leftish approach comes 
word that Secretary of Commerce 
Jesse Jones has telegraphed 376 indus- 
trialists operating the 586 war plants 
owned by Defense Plant Corporation, a 
government subsidiary, as follows: 


While we do not know how soon the 
Defense Plant Corporation buildings which 
you are leasing will become surplus to the 
war effort, we would like to know whether 
or not you contemplate acquiring the prop- 
erty for postwar civilian activities, either 
under your option or under negotiation, . . . 
We will greatly appreciate your advising us 
as quickly as possible. We need the in- 
formation to aid us in planning to keep as 
many of the properties as possible in pro- 
duction either through sale or lease. 


These properties aggregate a cost to 
the government of $4,720,000,000 
some operated for account of RFC 
agencies, others under lease to the op- 
erators, which leases provide for can- 
cellation when the product is no longer 
needed in the war effort. 

Mr. Jones’ telegram is susceptible of 
interpretation to mean that he hasn’t 
heard of some of the ideas which have 
been set down here, and is planning to 
proceed in an orderly fashion to put 
such of these plants into private hands 
as are practicable for civilian use, and 
perhaps close out the others. They 
could become surplus, but he does not 
say so. 

Like so many other complex prob- 
lems that have arisen, this one now ap- 
pears to be headed for loose supervi- 
sion under a White House agency— 
loose itt the sense that any tangles in 
actual administration can be passed up 
to this agency, and, if need be, to the 
President. In this event, the field of 
policy making would be fairly acces- 
sible to the various forces in the capi- 
tal, subject only to the interpretation 
placed on the law as finally approved. 
OCT. 12, 1944 


Ou aspect of this matter of sale of 

government plants for other op- 
eration was opened up by acting chair- 
man of WPB, J. A. Krug, recently. 
Bearing in mind that some of them are 
relatively new production undertakings 
possibly, he said that “We have people 
who understand a great deal about the 
underlying economics of the govern- 
ment plants that were built. Their 
skill and their experience will be avail- 
able to someone who wants to under- 
take the purchase of one of those. 
plants.” 

WPB, Mr. Krug reported, is par- 
ticipating in the work of the Byrnes 
committee (Office of War Mobiliza- 
tion group) to encourage the use of 
these plants by making WPB facilities 
available. 

Another side light on public owner- 
ship possibilities, with respect to 
plants, power, or other facilities, was 
suggested by Mr. Krug’s prophecy of 
a return to a 1939-plus production 
level. The question suggests itself, 
will there be room at this level for 
many public ownership experiments in 
production for use, or for any other 
purpose? The country will not be in 
the mood for subsidizing any such op- 
erations regardless of loss, according 
to the precedents of other years, and a 
subsidy is the only answer. 

Still another is Mr. Krug’s deter- 
mination that the vital needs of the 
utilities, among several critical indus- 
tries he mentioned, be met at the earli- 
est possible moment. Since a number 
of the manufacturers normally supply- 
ing these needs might conceivably be 
delayed in getting into production, 
through the physical necessity of ad- 
justing their plant to the new demands 
from old customers, these “vital 
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needs,” as a matter of practical neces- in any tangle with a bill not too firmly 
sity, might have to be met from stocks worded. There might have to be a 
on hand. compromise, in short, between cur- 

He did not go into the latter detail, rent public demands for service 
but it is fair to guess that his overly- from established operating facilities, 
ing policy, that the needs must be met, and less forthright needs from proj- 
would have a strong bid for supremacy ected installations by a public group. 
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Historical Oddities of the Cabinet 


iy M”™ Secretaries of State have become Presidents and Chief Justices 
of the Supreme Court than all the other Cabinet officers in our na- 
tional history put together. There were six of our Secretaries of State 
who later moved into the White House: Thomas Jefferson, James Madi- 
son, James Monroe, John Quincy Adams, Martin Van Buren, and James 
Buchanan. Three Secretaries of State later became Chief Justices: John 
Jay (who had the unique distinction of being not only the first Secretary 
of State, but also the first Chief Justice), John Marshall, and Charles 
Evans Hughes. One other ex-Secretary of State, William R. Day, be- 
came an associate justice. 


How do the other departments compare? Only two have produced 
Presidents at all. Three former Secretaries of War made the grade: 
James Monroe (also a Secretary of State), U. S. Grant, who served for a 
short time under Johnson, and William Howard Taft (also a Chief 
Justice). The only other Cabinet alumnus to become the Chief Executive 
was former Secretary of Commerce Herbert Hoover, 


THE Justice Department, although never producing a President, has, 
understandably, turned out a fair crop of material for the highest bench, 
Two former Attorney Generals became Chief Justices: the incumbent, 
Harlan Fiske Stone, and the celebrated Civil War Chief Justice (of Dred 
Scott decision fame), Roger Brook Taney, who narrowly missed also 
serving as Secretary of Treasury when the Senate refused to confirm his 
appointment to that post by President Jackson. Other ex-Attorney Gen- 
erals to reach the highest court were: Joseph McKenna, James C. 
McReynolds, Frank Murphy, and Robert S. Jackson. 


Our present Secretary of War, Henry L. Stimson, is the only American 
to receive three different Cabinet appointments from three different 
Presidents. In addition to service in the present Cabinet, Stimson was 
Secretary of War under President Taft and Secretary of State under 
President Hoover. John C. Calhoun might be considered as technically 
in the three-time Cabinet member class, by virtue of his election as Vice 
President in 1824. Prior to that he was a Secretary of War and later 
he became Secretary of State. 


AsIvE from those already mentioned, there were five other Cabinet of- 
ficers, who “doubled in brass,” so to speak, by occupying two different 
Cabinet chairs: Edmond Randolph, serving under Washington, was 
our first Attorney General and also our third Secretary of State. Hugh 
S. Legare performed the same combination of duties in the Cabinet of 
President Tyler. Isaac Toucey was Polk’s Attorney General and 
Buchanan’s Secretary of Navy. Charles S. Bonaparte did the same double 
feature for Teddy Roosevelt. Edwin M. Stanton was Buchanan’s At- 
torney General and Lincoln’s Secretary of War. 
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Battle of the Spectrum 


All nations, says the author, have realized the im- 

mense value of radio control and so the control of 

the air waves—or frequencies—or spectrum—will 
be fought for after the war by every nation. 


By HERBERT COREY 


E won a battle on D-plus-4 Day. 

\ \ Not only against the Germans, 
but against the British, who 

are our good friends and present allies. 
Maybe it was not quite a battle. It 
might more properly be rated as a 
skirmish, with the battle still to come. 

Anyhow, we won it. 

We won the right to transmit news 
from the battlefields direct to New 
York, instead of relaying it through 
London. 

That might seem to be a rather in- 
significant triumph. But it isn’t. One 
of the most formidable of the postwar 
problems which we must face is that of 
the control and the sharing of the “‘fre- 
quencies” over which signals are sent 
by radio transmitters. It touches every 
one of us. It is possible that not one in 
a million of us will ever be actively af- 
fected by a future decision on Poland’s 
frontiers. 

Every one of the 137,000,000 of us 
is personally interested in radio. That 
skirmish on D-plus-4 Day in Nor- 
mandy is a spotlight which illuminates 
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one phase of the postwar radio prob- 
lem. It might more accurately be said 
that it emphasizes the fact that there is 
a problem. Let’s have a look at it. 

It sometimes appears that the Amer- 
ican correspondents with our armies in 
Europe are leading the way. They 
rattle through No Man’s Land in their 
jeeps almost ahead of the armies. 
Sometimes they are ahead. They got 
into Paris before the Germans got out. 
Two were made prisoners of war be- 
cause they rattled right into the enemy 
army. They sheltered behind corner 
houses in Marseilles and watched two 
factions of French fight for possession 
of the city the Germans had not yet 
relinquished. 

They were full of speed and vinegar. 
They took every imaginable chance 
to get their stories on the air first. That 
is the American way. We want what- 
ever we want in a desperate hurry. 

But before D-plus-4 those stories for 
America, written by Americans, of 
American armies, had all been routed 
through London. That meant a pos- 
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sible delay of from thirty minutes to 
thirty hours as compared with stories 
about the same fights and the same men 
sent through London to New York by 
British correspondents. This is not in- 
tended as a criticism. The British have 
a birthright to get the best for them- 
selves out of any situation. So have 
we. There is not a reason in the world 
why we should not have said to the 
British: 

“Be yourself, Brother. Don’t try to 
give us the elbow angle. We know 
that if these stories of ours go through 
London you can—if you wish—delay 
them, censor them, cut them, even hold 
them up altogether. That is your priv- 
ilege if they go through London. 

“Incidentally it costs more to relay 
our stories through London than to 
send them direct. And you get the 
extra fee.” 


RF some reason which has never 
been stated the Frequencies Bureau 
of the U. S. War Department had in- 
sisted that the stories be relayed 
through London. No criticism is of- 
fered. There may have been a good rea- 
son for it. The British had insisted on 
the relay, and the reasons they assigned 
have never been made known to the 
public. The American Press Wireless, 
which handles all the radio material for 
the American Army, wanted to take 
portable transmitters right up to the 
front line, with censors sitting at the 
desk. In that way the correspondents 
would have been saved the long flog 
back to the nearest Army headquarters. 
The saving in time would have meant 
hours. Perhaps days. 

The Frequencies Bureau said “No.” 

Then the Press Wireless pulled a 
fast one, 
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It had so improved a low-power 
transmitter that its signals could be 
heard in New York. It was taken for 
granted that this midget gadget could 
be heard no farther than London. The 
English made no protest against its use. 
The Press Wireless asked American 
Army field headquarters for permis- 
sion to use the little thing. The Army 
said: “Why not?” 

So it was used on D-plus-4 and it 
worked like a charm. Not only could 
its signals be heard in New York but it 
transmitted voice also. Its despatches 
beat the stories relayed through Lon- 
don by so many minutes that editions 
were caught that would have been 
missed. The stories of English origin 
came in second. Or perhaps they also 
ran. The English made a protest that 
was heard by the War Department’s 
Frequencies Bureau. 

“You cannot do this thing to the 
English,” said the FB. “We will not 
let you.” “But we are using our own 
frequencies and they are not being used 
otherwise. We are getting the stuff on 
American presses as it never got there 
before.” 


HE FB said that made no differ- 

ence. The Army’s field headquar- 
ters was told to stop this business of 
permitting the Americans to beat the 
English in sending despatches of their 
own fights by their own troops to their 
own people. Army field HQ stopped 
the Americans. Press Wireless said to 
FB in Washington: 

“You can’t stop us now. You don’t 
dare. If you think you can handicap 
the American Press in favor of the 
British you are so wrong you are 
funny.” 
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So the FB threw in its hand and the 
Press Wireless went on sending. It 
played fair. The British correspond- 
ents were permitted to use the Amer- 
ican transmitter on even terms. The 
outcry from London, which had en- 
joyed a sweet advantage all over the 
map, was stilled. No one wanted to 
open that particular Pandora’s box. 
Too many queer things might pop out. 

The significance of the story is that 
not only the British, but other nations, 
have realized the immense value of ra- 
dio control. Some Americans also 
know it. The control of the air waves 
—or frequencies—or the spectrum— 
will be fought for after the war by 
every nation. There are not enough 
frequencies to meet all the present de- 
mands, or there would not be if the 
war were to come to an end and all of 
today’s demands were suddenly con- 
centrated. And tomorrow’s demands 
will be perhaps quadrupled. 

No one knows. For no one knows 
what has been done under cover of the 
war. If any one does know he could 
not speak at this time. 


E Sementrase will be a heavy partici- 
pant in the fight for more fre- 
quencies. That much is certain, but no 
one can say what tomorrow’s television 
may be. Today’s television is not satis- 


factory, but tomorrow’s television sets 
may cover wider fields at such speed 
that every play in football, as an ex- 
ample, may be faithfully transmitted. 
The voices may be heard. The hoof 
beats of race horses may come in, 
along with the roar of the crowd and 
the shouts of the newscasters. A sea 
battle may be shown to every tragic de- 
tail and the pounding heard of the big 
guns and the rattle of the little ones. 

Maybe these possibilities will come 
true. Railroads are already directing 
the running of their trains to prevent 
tragedies. A department store may ask 
feverishly of the driver of Truck 25 
why he did not deliver her evening 
frock to Mrs. Filbert. News may be 
sent free of interference to every quar- 
ter of the globe. That is the hope of 
James Lawrence Fly, chairman of 
FCC. Police chiefs now hold 2-way 
talks with their prowl cars. Tomorrow 
loud-speakers may box in neighbor- 
hoods or cities so that every man with 
good ears will know what has hap- 
pened and who did it and what he looks 
like before the criminal can get away. 
Shipmasters will be able to call for help 
or warn of storms or submarines. The 
possibilities are endless. 

Or they would be endless if there 
were more frequencies in the spectrum. 

It may be possible—it certainly is 


e 


with our armies in Europe are leading the way. They rattle 


q “It sometimes appears that the American correspondents 


through No Man’s Land in their jeeps almost ahead of the 
armies. Sometimes they are ahead. They got into Paris be- 
fore the Germans got out. Two were made prisoners of war 
because they rattled right into the enemy army. They shel- 
tered behind corner houses in Marseilles and watched two 
factions of French fight for possession of the city the Ger- 
mans had not yet relinquished.” 
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BATTLE OF THE SPECTRUM 


probable—that engineering advances 
may in effect multiply these frequen- 
cies. But with every multiplication the 
complications are likewise multiplied. 
International, political, business, life- 
saving, entertainment— 

So let us begin at the beginning. 


"| most of us it is as incomprehen- 
sible as the miracle of the loaves 
and fishes. According to Dr. J. H. 
Dellinger, chief of the radio section 
of the Bureau of Standards, “there is 
nothing really more mysterious about 


radio than about an electric motor. The 


principles of the one are about as well 
understood as the other.” 

But there are two principal limits to 
the potentialities of radio. 

“The available number of radio 
broadcasting channels is definitely 
limited; the other is the existence of 
vagaries or irregular actions of the 
radio waves in their passage between 
the transmitting station and the re- 
ceiver. So long as those who would 
find a way out of radio’s present diffi- 
culties neglect these two limitations or 
imagine that they are but temporary 
difficulties which are liable to be swept 
aside at any moment by the progress of 
invention, the difficulties will remain.” 

The second difficulty may be ignored 
for the moment. As to the first: 

“Radio is carried by means of elec- 
tric currents and waves of very high 
frequency, ranging from approximate- 
ly 15 kilocycles to 30,000 kilocycles 
per second. Each station must have 
its own little band of frequencies in 
order that it may be received without 
interference. Each band is 10 kilo- 
cycles wide. There are in this range 
95 bands each 10 kilocycles wide and 
therefore only 95 independent channels 


for broadcasting stations. Of the 95 
there are really only 90 available in the 
United States, as 5 are reserved for 
Canada. . 

“Set this fundamental fact against 
the actual existence of 540 active 
broadcasting stations and you have an 
astonishing situation. There are, ob- 
viously, on the average 6 stations on 
each broadcasting channel. All 6 are 
in potential conflict with each other. 
The situation is only palliated by the 
fact that many of the stations are of 
small power and far apart so that each 
can serve a small local area without 
destructive interference from the 
others.” 


NTERFERENCE increases as more and 

more of the stations increase their 
power and aspire to serve large areas. 
When stations using the same chan- 
nel are located near each other they 
can only operate through agreements 
to divide the time and not broadcast 
simultaneously. 

“This is an economic absurdity,” 
continued Dr. Dellinger. “It is as 
though two or more railroad com- 
panies had franchises to operate trains 
on the same track, each taking turns 
and having its whole stock and plant 
absolutely idle when not using the 
track. The alternative is to have many 
stations on one broadcasting channel, 
of limited power, serving small areas. 
They will eventually have to be kept on 
special channels, precluding interfer- 
ence between them and the more pow- 
erful stations of national scope.” 

Why not use more of the radio spec- 
trum for broadcasting? 

Because all the rest of the radio 
spectrum is otherwise engaged. The 
frequencies below those of broadcast- 
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Tomorrow’s Television Sets 


ee will be a heavy participant in the fight for more fre- 
quencies. That much is certain, but no one can say what tomor- 
row’s television may be. Today’s television is not satisfactory, but to- 
morrow’s television sets may cover wider fields at such speed that every 
play in football, as an example, may be faithfully transmitted. The voices 
may be heard. The hoof beats of race horses may come in, along with 
the roar of the crowd and the shouts of the newscasters. A sea battle may 
be shown to every tragic detail and the pounding heard of the big guns 
and the rattle of the little ones.” 





ing are extensively used and have been 
long established for ship communica- 
tion, transoceanic messages, aids to 
navigation and government, and other 
uses which are: 

“Utterly essential and for which 
radio is the only available instrumen- 
tality. While the frequencies at the 
other end of the spectrum, above 
broadcasting, are not yet so crowded, 
they are largely required for aircraft, 
amateur, commercial, military, and 
special uses.” 

A radio communication channel is a 
precious thing, the franchise to use it 
a valuable asset. The very low fre- 
quencies are the ones used for trans- 
oceanic communications, in competi- 
tion with the cables, and their impor- 
tance is so great that: 

“It is not at all unthinkable that 
diplomats of the future will put forth 
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greater efforts to secure or defend radio 
frequencies for their nations than to 
protect tariff rights or territories. An- 
other powerful reason against placing 
additional broadcasting stations out- 
side the present broadcast frequencies 
is that such stations could not be re- 
ceived by the present broadcasting sets. 
This would be a hardship on millions 
of people.” 


——- receiving set is an instru- 
ment for tuning to a particular 
frequency in the radio spectrum and 
excluding higher and lower frequen- 
cies. The spectrum includes frequen- 
cies from about 15,000 to 30,000,000,- 
000 cycles per second. A kilocycle is 
100,000 cycles. In order to avoid con- 
fusion the frequencies are often stated 
in terms of megacycles, which are 
100,000 kilocycles. A chart recently 
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issued by the General Electric Com- 
pany shows that the radio frequencies 
occupy a relatively small portion of 
this chart. Above the radio spectrum 
are the heat waves, the light waves 
(the entire prism), and finally into the 
X-rays, gamma rays, cosmic rays, etc. 
To go back to the beginning: 
There are only so many frequencies 
in the radio cake. Only so many slices 
may be cut. Nothing can be done 
about this by Congress or the nations. 
No more slices can be added. 
But there may in the future be found 
a way of slicing those slices thinner. 
When the Press Wireless began to 
send news to New York direct, instead 
of by relay through London, it did not 
add any waves. It hada frequency that 
was not being used. It merely im- 
proved its transmitter in Normandy so 
that it could send on that hitherto va- 
cant frequency without unduly inter- 
fering with the messages being sent by 
the British from London. No discov- 
ery had been made. The engineers for 
Press Wireless had merely outdone 
themselves in engineering. It is a sig- 
nificant story because electronics are 
growing bigger and better all the time. 
If anyone knows what has been done 
by the electronic engineers as a result 
of the war no one would be permitted 
to say. It is known that a gate has been 
opened into a new world. 


N” many years ago radar was just 
something to play with. It was 
not a secret to anyone—the Germans 
knew as much as we did, and perhaps 
as much as the English did, and cer- 
tainly more than the Japanese did—but 
no one cared very much. At that time 
it was of no particular value — like a 
Roman gold piece in a museum. Just 
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something to look at. The war made it 
a principle of life itself to the fighting 
navies. 

There are other secrets now hidden 
by the cloak of war. When peace is 
declared they will begin to leak out. 
Some of them are government-owned, 
some are privately owned, and some, 
no doubt, are still in the laboratories 
being worked over. No one will 
prophesy about what may come. Every- 
one is willing to say that many things 
may come. 

And every government, business, 
aircraft company, every ship at sea, the 
30,000 amateurs, the communications, 
telephone and cable, the reformers, 
revolutionists, soldiers, statesmen, en- 
emies, and friends—practically every- 
one—are getting ready for the fight to 
come. 

Something must be done to con- 
trol radio. The slices must be handled 
by some authority or agreement, so 
that the next-door slices may not re- 
duce them to crumbs. The many inter- 
ests must be governed. Suppose the 
United States insists on the right of its 
free newsmen to distribute everywhere 
in the world the news they have 
gathered all over the world, and Britain 
or France, or, in some distant future, 
Germany will refuse permission to the 
United States to operate receiving sta- 
tions on the foreign soil? 


S° there is a quarrel, and right off 
it’s a humdinger because we re- 
member the misleading propaganda 
certain other nations have poured over 
us. 

Reverse that position and see what 
you have. Would we assent to Ger- 
many sending us news that Germany 
says is honest and we say is not ? Amer- 
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ican broadcasting companies want the 
right to broadcast their programs. 
There is present opposition to that. Are 
the 30,000 amateurs to be boxed up so 
that other people can use the waves 
they have thought their own? How 
much of the radio frequencies shall be 
seized by government at the injury of 
privately owned concerns? Will it be 
necessary for government to own and 
operate transoceanic stations—and per- 
haps ultimately national or even local 
stations—to keep out people of whom 
government may be internationally and 
nationally and politically afraid? A 


2-second . flash might upset apple 
carts all over the world. 

The State Department has already 
held one meeting of interests in an 
attempt to decide on what the problem 
may turn out to be. The FCC has held 
others. Diplomats have examined the 
bones in locked closets. When all the 
other spots are wiped out we may have 
a grand, sweet world, bossed by angels 
singing songs to the music of dulci- 
mers. 

But if all the sweet world does not at 
least face up honestly to the radio prob- 
lem there will ultimately be hell to pay. 





at oo public must be served, and it will determine for 
itself whether it will pay the rates and fares that are 
necessary to be charged by the railroads for their services; and 
if the public will not pay them, it will seek other means of trans- 
portation to as large an extent as possible. 

“Labor therefore has a vital stake in the problem of meeting 
competition, and it must take stock of itself and determine what 
is best for its own interest, and whether three-quarters of a mil- 
lion high-paying jobs are better than 1,000,000 good-paying 
jobs. Capital must have a fair reward, and capital, if it is to be 
employed in the railroad industry, will demand good credit.” 

—WILLIAM WHITE, 
President, Delaware, Lackawanna & Western 
Railroad. 
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Popular misconceptions in wartime rate-cutting 
philosophy, in the opinion of the author, as to excess 
profits taxes, benefits of increased business, and 
effects of refunds and rate cuts on the companies. 


By OWEN ELY 


HE life story of the average elec- 

tric utility seems to be a constant 

struggle against declining rates 
and rising taxes—the upper and nether 
millstones. Since 1926, which used to 
be called a “normal” year (being used 
as 100 per cent for many indices), the 
electric output of the power and light 
companies has nearly trebled, but op- 
erating revenues have only doubled. 
Residential average rates have declined 
nearly one-half, industrial and com- 
mercial 40 per cent, and the average of 
all rates slightly less. 

Even at that the utilities would have 
done very handsomely for their stock- 
holders if taxes had not jumped to over 
five times the 1926 figure—from 9.4 
per cent of revenues to 24.5 per cent. 
The increase has been steady and in- 
exorable, without a single interruption 
even in the year 1932. However, dur- 
ing the years 1926-1931 taxes re- 
mained in fairly constant relation to 
gross, the ratio increasing only from 
9.4 per cent to 10.4 per cent. With the 
New Deal antiutility policies at work, 
the ratio began to rise rapidly, reach- 
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ing 17.7 per cent in 1940, and with the 
added burden of wartime taxes the 
ratio’ has reached 24.5 per cent. 


as details are not available 
prior to 1937, but beginning with 
that year we have a breakdown between 
Federal and other taxes. State and local 
assessments have increased only 12 per 
cent since that year, and the ratio to 
revenues has actually declined from 10 
per cent to 8 per cent. But Federal 
taxes have increased over 44 times— 
from about half the amount of the local 
taxes to nearly double. Of the total 
Federal taxes in 1943, income taxes ac- 
counted for some $200,000,000, excess 
profits $192,000,000, and miscellane- 
ous $65,000,000. The gain over 1942 
of $60,000,000 (15 per cent) was prac- 
tically all in the excess profits bracket. 

The decline in utility rates has been 
somewhat slower during the war than 
previously, due doubtless to recogni- 
tion of rising costs and taxes by the 
state commissions. But recently a num- 
ber of rate cuts have been initiated in 
different parts of the country, based on 
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the theory that some of the huge tax 
payments made to Washington might 
as well be diverted to the benefit of con- 
sumers, or taken in the form of munic- 
ipal taxes. Under the present setup 
those companies which pay excess 
profits taxes would lose only 14.5 per 
cent of any rebates to customers, it is 
argued, since Uncle Sam would absorb 
the remaining 85.5 per cent through 
the reduction in Federal taxes. 


KX noted and well analyzed in several 
articles which have already ap- 
peared in this publication, this move- 
ment apparently started in Detroit in 
1942. The city held that Detroit Edi- 
son rates should be cut so that the com- 
pany would not have to pay excess prof- 
its taxes of over $8,000,000. The pub- 
lic service commission of Michigan 
ruled that taxes, being no different 
from other expenses, so far as the util- 
ity is concerned, must be taken into 
account before figuring “fair return on 
investment,” and that on such a basis 
the company was not earning too much 
money. The request for a rate cut was, 
therefore, denied. Then came that 4-to- 
3 decision on appeal by the supreme 
court of Michigan, which directed the 
utility commission to reconsider its 
reasoning. Subsequently, to complete 
this brief recital of the Detroit Case, 
the commission recently ordered De- 
troit Edison to rebate $10,450,000 to 
consumers and directed other utilities 
to prepare for possible similar orders. 


1 igptiemeneece the impatient Detroit 
authorities had also imposed a 
20 per cent tax on the gross revenues of 
local utilities. As Prentiss M. Brown, 
former OPA head and now board 
chairman of Edison, remarked, “the 
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city and the ratepayers both take the 
money, some $10,000,000 each, unless 
the city tax is declared invalid. ... We 
do not know what the courts will do 
with it.” A further appeal by the utility 
is, accordingly, in progress. 

Other sections of the country have 
been following the lead of Detroit. 
Cleveland ordered a reduction of $1,- 
200,000 and Cincinnati is planning a 
gas rate cut. Other moves for customer 
refunds or rate cuts have been reported 
in New Jersey, Georgia, and Oregon. 
Recently, President Sachse of the Cali- 
fornia Railroad Commission issued a 
public statement, claiming that the ex- 
cess profits taxes were really being paid 
by customers of the utilities “in addi- 
tion to the profits which are allowed 
the utilities in the fixing of the rates as 
a ‘fair return.’” This would seem to 
imply that rates in California have 
been raised to help pay for Federal 
taxes, though on the contrary average 
kilowatt-hour revenues have continued 
to decline there, as elsewhere, during 
the war period. 


OME of the commissions, however, 
have maintained a more cautious 
attitude. Some have followed the old 
Supreme Court ruling that taxes are a 
legitimate expense. Some others, such 
as the FCC, have distinguished be- 
tween prewar taxes and the added war- 
time taxes, holding that the latter 
should be imposed on stockholders 
rather than consumers. Still others, 
such as the District of Columbia com- 
mission, are willing to go a step fur- 
ther and include in costs part of the 
war taxes. The Connecticut commis- 
sion feels that all taxes should be in- 
cluded in costs (because of the vary- 
ing application of war taxes to com- 
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panies with different capital struc- 
tures), but that during wartime the 
utilities should be penalized somewhat 
by having the “fair rate of return” re- 
duced, though this would be restored 
to the old level after the war. 

The utilities had hoped that the 
Treasury Department would resent the 
diversion of war taxes to the pockets 
of utility consumers, at a time when all 
are being urged to “back the attack.” 
But Secretary Morgenthau, possibly 
after consulting the White House, in- 
dicated that he was quite in favor of 
any move to cut utility rates, and that 
the Treasury could get along without 
the taxes thus canceled. 

This wartime rate-cutting philos- 
ophy appears due to several popular 
misconceptions : 


That “excess profits’ taxes 
mean that the utilities are earn- 
ing more than a fair return on in- 
vestment, usually considered around 
6 per cent. This is untrue. The utili- 
ties’ net income in 1942-3 was sub- 
stantially lower than in the three pre- 
ceding years, and averaged about the 
same as in the depression year 1932. 
It is true that earnings before Federal 
taxes increased substantially, but this 
was due principally to the ability of the 
electric companies to sell huge blocks 


(1 


of industrial power on a round-the- 
clock basis to munitions plants. This 
means very heavy wear and tear on 
stand-by plants, many of which are 
being operated steadily for the first 
time in many years. There is prob- 
ably a considerable amount of deferred 
maintenance not reflected in operating 
expenses. These extra earnings are a 
wartime phenomenon and are already 
beginning to decline along with alum- 
inum plant cut backs and cancellation 


of war orders. 

2 That residential customers (in- 
( cidentally, they are voters) 
should benefit by the utilities’ increased 
industrial business. The rate-regulat- 
ing authorities are usually more con- 
cerned with residential rates than with 
industrial charges. To grant residen- 
tial customers refunds and rate cuts on 
the basis of a sudden increase in in- 
dustrial revenues (the latter having 
increased $330,000,000 since 1940, 
while residential revenues gained only 
$133,000,000) is, to say the least, of 


debatable justification. 

3 That utility security holders 
( won't be hurt by these refunds 
and rate cuts. This is untrue since 14.5 
per cent of the reduction will come out 
of net income—already lower than pre- 


e 


since that year [1937], and the ratio to revenues has actually 


q “STATE and local assessments have increased only 12 per cent 


declined from 10 per cent to 8 per cent. But Federal taxes 
have increased over 44 times—from about half the amount 
of the local taxes to nearly double. Of the total Federal taxes 
in 1943, income taxes accounted for some $200,000,000, ex- 
cess profits $192,000,000, and miscellaneous $65,000,000. 
The gain over 1942 of $60,000,000 (15 per cent) was prac- 
tically all in the excess profits bracket.” 
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war. In the case of companies not now 
in the excess profits tax bracket (or 
which may leave that bracket) stock- 
holders may have to stand 60 per cent 
of the cut. Even where the reduction 
is temporary, in the form of a rebate, 
there will be political pressure after the 
war to maintain rates at the new low 
level. After the war the utilities may 
face a sudden readjustment with a 
large loss of industrial revenues. They 
cannot immediately recoup this loss 
through increased residential sales, as 
this must await the production of new 
stocks of household appliances, con- 
struction of new dwellings, etc. Also, 
the utilities will have a burden of 
deferred maintenance, and probably a 
higher payroll due to filling out their 
depleted staffs by reémployment of re- 
turning veterans. 

It is expected that Federal excess 
profits taxes will be adjusted or can- 
celed after the war, which would keep 
earnings in equilibrium. But if rate 
cuts are substituted for taxes the utili- 
ties will suffer in the postwar period. 


4 That companies paying excess 
( ) profits taxes have above-aver- 
age residential rates. The fact is that 
the situation may be just the reverse 
and that the companies with excep- 
tionally low rates may pay exceptional- 
ly high taxes. The companies which 
lowered their rates voluntarily during 
the 1930’s had a lower average earn- 
ings base on which to figure their ex- 
emption from excess profits taxes. 
Thus they are directly penalized for 
lowering rates in advance of other 
companies. For example, Consumers 
Power—a large Michigan company— 
may suffer the same difficulties as 
Detroit Edison. Consumers reduced 


its residential rate from 4.4 cents in 
1933—already well below the national 
average—to 2.77 cents in 1943. The 
latter figure compares with the national 
average of 3.60 cents, and 3.09 cents 
for Detroit Edison. Yet in 1943 the 
company had to pay 14.6 per cent of 
its revenues in excess profits taxes 
(after deducting a sizable saving due to 
emergency amortization of war facili- 
ties). This compared with a ratio of 
12.3 per cent for Detroit Edison and 
only 6.8 per cent for all utilities. 


( 5) That companies paying the 
highest taxes are among those 
that are less conservatively capitalized. 
Here again, the answer may be just 
the contrary — the company most 
loaded with debt and preferred stock 
may “get away with” the smallest Fed- 
eral taxes, because of the partial ex- 
emption of these types of capital as 
compared with common stock. 

Thus, it appears that the “good” 
utility company which has dutifully cut 
its rates and reduced its debt frequently 
has to pay a bigger Federal tax than the 
company which did neither of these 
things — and thus in turn becomes 
vulnerable, under the new philosophy, 
to heavier rate cuts or revenue rebates. 


HERE is another way in which the 

“good” companies suffer. In their 
reports to the Treasury Department, 
many companies have charged heavy 
depreciation over a period of years, and 
thus have written down their plant ac- 
count substantially. This has been con- 
sidered conservative accounting prac- 
tice, and the SEC has criticized many 
companies for not charging off the 
same rate of depreciation in their re- 
ports to stockholders. But those com- 
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Increase in Federal Taxes 


(74 HILE other taxes have shown relatively little change in recent 

years, Federal income taxes paid by the utilities jumped from 
$56,000,000 in 1937 to $200,000,000 in 1943, and excess profits taxes 
from $6,000,000 in 1940 to $192,000,000 in 1943. The increase in these 
taxes has absorbed nearly half the increase in gross revenues since 1937, 
and since that year net income has gained only about 1 per cent al- 
though output is 64 per cent higher and revenues up nearly 40 per cent.” 





panies which use the invested capital 
option for calculating their exemption 
from Federal taxes are now penalized 
by having a low net plant account. 
Companies which have retained the 
“write-ups” so strongly condemned by 
the FPC and the SEC may enjoy big- 
ger exemptions and lower taxes. 
From many angles it appears that 
the present setup with respect to Fed- 
eral taxes and rates hurts the common 
stockholder, and particularly the holder 
of stocks in the more conservative 
utility companies. For the state com- 
missions to begin a policy of adding to 
this burden, on the supposition that 
these companies are making too much 
money, seems a travesty on the old 
common-law concepts of “reasonable 
rates” and “fair return,’”’ supposed to 
be the cornerstone of our regulatory 
system. The trouble lies partly with 
the Federal tax system and partly with 
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past propaganda from Washington 
that most utilities are “bad” and that 
rates should be cut whenever possible. 
This leads to distorted reasoning where 
Washington influence prevails. 


HILE other taxes have shown 
relatively little change in recent 
years, Federal income taxes paid by the 
utilities jumped from $56,000,000 
in 1937 to $200,000,000 in 1943, 
and excess profits taxes from $6,- 
000,000 in 1940 to $192,000,000 in 
1943. The increase in these taxes has 
absorbed nearly half the increase in 
gross revenues since 1937, and since 
that year net income has gained only 
about 1 per cent although output is 64 
per cent higher and revenues up nearly 
40 per cent. 
Chairman Beardsley Ruml of the 
Federal Reserve Bank of New York— 
backed by Leon Henderson, former 
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OPA chairman — advocates complete 
omission of corporate taxes after the 
war, except for a 5 per cent franchise 
tax and a 16 per cent undistributed 
profits tax. His story is that dividends 
are taxed twice—in corporation and in- 
dividual taxes—and that it would be 
more logical for the individual to pay 
the full amount. Such a change would, 
of course, be extremely bullish for util- 
ity stocks. It would mean an immedi- 
ate gain (based on 1943 figures) of 
$392,000,000, as compared with about 
$300,000,000 currently paid out in 
common dividends. Even if allowance 
be made for loss of electric sales to 
munitions factories (reducing indus- 
trial revenues by about $400,000,000, 
at the 1939 level), common dividends 
might still be increased by 40-50 per 
cent and the revival of the undistrib- 
uted profits tax would stimulate 
dividend disbursements. However, the 
chances for such a wholesale cut in 
taxes seem rather remote. 


sy has usually been assumed, however, 
that at least the excess profits taxes 
will be reduced or canceled after the 
war. Utilities would save only about 
half this amount, or $100,000,000, 


since the normal 40 per cent tax rate 
would be substituted for the net 854 
per cent excess profits tax rate. If the 
utilities lost the $400;000,000 indus- 
trial business referred to above, their 
resulting net loss (less tax saving) 
might be $150,000,000. Utilities if 
relieved of excess profits taxes might 
thus lose $50,000,000 on balance. But 
they might well recoup this—and more 
—through increased residential and 
commercial sales resulting from re- 
moval of wartime restrictions, re- 
newed sale of domestic appliances, and 
the anticipated residential building 
boom. 

Some of the utilities, particularly 
those in Michigan, may in the mean- 
time be hurt by the deep rate cuts or 
local taxes currently proposed. But if 
these are specifically tied in with excess 
profits tax payments, and if they are 
made in the form of refunds instead of 
rate cuts, they may disappear if and 
when Congress cancels the excess prof- 
its taxes. Recent firmness in utility 
stocks seems to indicate that the public 
is not unduly alarmed over these rate 
cuts, but on the contrary feels they 
are overshadowed by the possibility of 
reduced taxes in the not distant future. 





cé 


EGULATION of our utilities, together with the destiny of 


hundreds of thousands of utility employees and inves- 


tors, has been wrested from the states by this gargantuan cen- 
tral government through the machinations of the Federal Power 
Commission. Not only has this commission garnered unto itself 
the control of the utilities of the country, but it has worked with 
and aided numerous New Deal agencies with communistic 
ideologies that have been active in destroying our utility invest- 
ments and setting up a system of government-owned and fi- 
nanced power projects, in competition with all private endeavor 
in this field of commerce.” 
—E. H. Moore, 
U. S. Senator from Oklahoma. 
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The Utilities Have a Good 
Story to Tell 


In the opinion of the author the time to tell that 

story, and to tell it effectively, is now, when the pub- 

lic looks for sympathetic understanding on the war- 

time job the utilities have done, in spite of man- 
power and material shortages. 


By E. CLEVELAND GIDDINGS 


HE utilities are the Caspar Mil- 
quetoasts of American business. 


Unless they are injected with 


‘ some of the spirit of their pioneers and 


stand up to be heard by the public on 
the basis of their accomplishments and 
contributions to the American way of 
life, they are going to find themselves 
back in their public opinion prewar 
groove after the war is ended despite 
remarkable wartime gains in public 
favor. 

A comprehensive, offensive, public 
relations program should be in prog- 
ress right now. Despite hopeful signs 


among the policy makers, he who hesi- 


tates may well be lost if it isn’t realized 
that seeds must be sown in sufficient 
quantity now and cared for with loving 
and interested hands during the rest of 
the war period if the plant is to blossom 
with the fragrant flowers of good will 
and retained business. 


The day is past when a utility can sit 
back and not keep the public informed 
of its business methods and its policies. 
Unless, of course, it is looking forward 
to further regulations and controls, 
making it more difficult to operate at a 
reasonable return on investment. If the 
utility industry does not tell its own 
story—and who is better equipped— 
you can be sure that some demagogue 
now in the background will mount a 
platform to tell the public of the utik- 
ties. With only one side on which to 
base its judgment, the American pub- 
lic will make mistakes that are difficult 
to correct. Attempts have been made in 
the past to answer the charges filed 
against the utilities before the bar of 
American opinion. They were too 
little, ofttimes too late, and sometimes 
ethically unsound. Defensive inter- 
pretation is mostly ineffectual. It is 
negative at best. 
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The offensive—public relation-wise 
—should be taken now. Remove the 
wraps from the public relations ex- 
perts. Clothe them with the authority 
and the prestige to do the job they have 
been hired to do. It is important 
enough to be done right or not to be 
done at all. Half measures will have 
less than half results. Doff the defen- 
sive armor and don the mail of the pure 
at heart. Relegate “What we do is our 
own business” to the same limbo as 
“To hell with the public” and substi- 
tute “What we do is the public’s busi- 
ness.” 


prone opinion guides the hand of 
the politician. He can be depended 
upon to reflect it. His ear is close to the 
ground. If the rumbles indicate it is 
popular to draw and quarter the utili- 
ties you can be sure it will be done. If 
it is popular to praise them for the job 
they are doing, you can be sure that 
will be done, too — if it is deserved. 
From a utility man’s point of view it 
may not have been cricket to drag the 
utilities slowly over the hot coals in the 
prewar period but it was his own fault ; 
he never told the public his side of the 
story. And you can be sure that an op- 
portunist will take full advantage of a 
utility’s plight to feather his own nest. 
Why should he worry if a utility goes 
bankrupt, stockholders lose their hard- 
earned money, and costs go up, as long 
as he gains his end. The public wasn’t 
enlightened enough to refute his 
ideology. 

The miracle of American business in 
outproducing all other countries during 
this war has reversed the trend of pub- 
lic opinion and headed it back again 
toward admiration for free enterprise. 
The public utilities have shared in that 
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admiration. They have produced more 
power, more gas, and more transit 
rides with less equipment, less men 
than was thought possible. 


HE utilities, however, have ridden 

into their present high state in the 
public’s opinion partly on the coat tails 
of other industries that have been out 
in front telling the story of American 
enterprise. The Association of Amer- 
ican Railroads, for example, has made 
rapid strides in its program of inter- 
pretation. They once again feel firm 
ground under their feet and are begin- 
ning to express themselves without 
fear of being called un-American 
names. They have used every avail- 
able media to tell their story. The re- 
sult : The bugaboo of public ownership 
is fast disappearing. But they are tak- 
ing no chances. Their present theme 
looks to the postwar period and the 
continuation of an enlightened at- 
titude. Kicking the railroads around 
is no longer popular. 


HE public, at present, looks with 

sympathetic understanding on the 
wartime job of the utilities. Man-pow- 
er and material shortages are appre- 
ciated because there are similar short- 
ages affecting the public’s personal 
needs. The rationing of commodities 
has made the public cognizant of the 
fact that the cornucopia has a bottom 
and they put up with shortages to fur- 
ther the war effort. 

As long as the shortages of man 
power and material exist — and 
the public must be constantly reminded 
of them lest they forget—the discom- 
forts will be tolerated. Once these 
things disappear the public will want 
bigger and better things. 
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Public Opinion in Politics 


ig pues opinion guides the hand of the politician. He can be de- 
pended upon to reflect it. His ear ts close to the ground. If the 
rumbles indicate it is popular to draw and quarter the utilities you can 
be sure it will be done. If it is popular to praise them for the job they are 
doing, you can be sure that will be done, too—if it is deserved. From a 
utility man’s point of view it may not have been cricket to drag the utili- 
ties slowly over the hot coals in the prewar period but it was his own fault ; 
he never told the public his side of the story.” 





IVING costs have risen all along the 
line but the utilities remain the 
outstanding merchandisers of a com- 
modity the price of which has not gone 
up the scale—a tribute to the prudence 
of utility management. Gas, electric, 
and transportation bills are now only a 
small part of the American working- 
man’s budget. His earnings are greater 
and his utility bill is of less consequence 
to him. He is paying less attention to 
his rates and thinking more of the serv- 
ice rendered. As a result, the profes- 
sional soap boxer sees his public slip- 
ping and is taking other means to 
worry that old fraidy-cat—the public 
utilities. The professional “working- 
man’s friend” now resorts to the Fed- 
eral agencies, whose own public rela- 
tions are at a low ebb, in an effort to 
retain his popularity. Mr. and Mrs. 
John Q. Public are not giving him too 
much sympathy and in some instances 
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have booted him in the pants for his 
patronizing intercession. It is a good 
old American custom when morale is 
high and money comes easy. 

If the public utilities are to retain 
present good will and gain further 
ground, a full explanation must be 
made to the public of their operations. 
And they must admit to their short- 
comings. 


peers sheets are always a good 
place to begin. A compromise can 
be reached with die-hard accountants 
and understandable man-in-the-street 
explanations made of financial state- 
ments. Annual reports, in most in- 
stances, have taken a turn for the bet- 
ter in the last few years. While it is 
true they are intended for stockholders, 
the public has a priority interest in the 
income and outgo of a utility so one eye 
should be kept on the customer. If John 
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Q. Public doesn’t know what part of his 
public utility dollar is returned in taxes, 
how much is set aside for the wear 
and tear on equipment — purchased 
to provide more economical and better 
service; or what other items in the 
balance sheet mean, in terms of his own 
income, he will continue to look upon 
the gross as the net income. And who, 
then, can blame him for thinking the 
utilities and their stockholders are 
growing fat at his expense? Annual re- 
ports should also be distributed to the 
public and employees. The employee, 
particularly, should know what is taken 
in and what goes out in terms he can 
understand. 

Public utilities and the public are 
synonymous. One is the servant of the 
other. While the stockholders might be 
owners of the property, the public buys 
the product and uses it. In a sense the 
public is a partner in the business. It 
must be treated as such. It must be 
taken behind the scenes to see what 
makes a utility click. When it stands 
outside because it hasn’t been invited 
inside you can’t take it to task for 
thinking a lot of hocus-pocus is going 
on behind closed doors. Utilities should 
be happy to live in a goldfish bowl. It 
indicates their good faith. 


ome contributed so much to 
America and its progress, why 
shouldn’t the utilities tell the world of 
their accomplishments instead of keep- 
ing them hidden under a bushel basket ? 
If the public is kept in the dark, the 
comma boys will go to town and thus 
agitation for public ownership will take 
wing again with the geese hanging on 
to the tail feathers of the leader. 
The utilities have a social and moral 


responsibility to the public. It can’t be 
avoided. Now is the time to publicly 
confess that responsibility. Take the 
offensive and not the defensive in the 
dissemination of information about 
themselves. A fully informed public 
will be a friendly public. It is difficult 
to lure an enlightened public with the 
pipes of untruths because a sour note is 
soon discovered by a trained ear. 

No media should be overlooked in 
taking the story of the utilities—a suc- 
cess story of American enterprise— 
into the American home. It cannot be 
done with newspaper advertising; it 
cannot be done with publicity; it can- 
not be done with radio; it cannot be 
done with speeches; it cannot be done 
with letters or booklets; it cannot be 
done with motion picture; it cannot be 
done over a lunch table; it cannot be 
done by educating the employees; but 
it can be done with all these and more. 
It must be done vigorously, expending 
personal effort and money, and with 
surprisingly less of the latter than most 
utility executives think. 


UT most of all it must be done 

frankly and with a sincere desire 
to tell the public the whole truth, not 
half-truths or occasional truths. It 
must be directed to all points of the 
compass and into every nook and 
cranny. It will pay off with the public 
having a better understanding of its 
utilities and an appreciation of their 
economical and cultural contribution to 
the past and present and what they plan 
for in the future of our country. The 
utilities will then be worthy of the pub- 
lic’s support and the torch of the 
demagogue will be snuffed out by the 
overwhelming truth. 





OCT. 12, 1944 


492 





Wire and Wireless 
Communication 


| pointy September 28th the FCC 
started hearings on postwar al- 
locations for all kinds of radio service. 
Not merely broadcasting bands but the 
whole usable spectrum—and portions 
which have not yet been harnessed—will 
be examined or reéxamined. It is the 
first time in the history of FCC that such 
proceedings so broad in scope have been 
scheduled. Nearly two score different 
types of radio services seeking frequen- 
cies ranging from 10 kilocycles to 30,- 
000,000 kilocycles (30,000 megacycles) 
had representation. 

Nearly one hundred organizations, 
corporations, and individuals had listed 
or expected to list requests for appear- 
ances at hearings which were believed 
likely to occupy the commission through- 
out the entire month of October. After 
the hearings have been concluded, per- 
haps around the first part of November, 
the FCC was believed likely to receive 
recommendations from the Radio Tech- 
nical Planning Board (RTPB) based on 
testimony put into the record. Dr. A. N. 
Goldsmith, chairman of Panel No. 1, on 
spectrum utilization of the RTPB, and 
Dr. C. B. Jolliffe, chairman of Panel No. 
2, on frequency allocations, were ex- 
pected to aid in such summarization. 


Hess commenced under the 
guidance of FCC General Counsel 
Charles R. Denny, Jr., and George P. 
Adair, chief engineer, before the entire 
commission membership in the Interde- 
partmental auditorium in Washington, 
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D. C., Fourteenth street and Constitution 
avenue, N. W. A tentative program 
divided the various services into four 
major groups, with discussions being 
led by the chairmen of the various 
RTPB panels: 

First, fixed government public serv- 
ice, coastal and marine relay, aviation, 
amateur, international broadcasting, mo- 
bile press; second, standard and fre- 
quency modulation broadcast, television, 
facsimile broadcast, and other broadcast- 
ing services, including noncommercial 
educational; third, police, fire, and for- 
estry service, special emergency, provi- 
sional and motion picture services, and 
other special services ; fourth, relay sys- 
tems (both program and private com- 
munications), industrial, scientific, and 
medical services, new radio services 
(railroads, busses, taxicabs). 

In view of the large number of ap- 
pearances and the desire of the com- 
mission to cut its hearings in order to 
present its findings to the State Depart- 
ment by December Ist, restrictions were 
enforced with reference to cross-ex- 
amination. 

The telephone industry, including the 
Bell system, the United States Inde- 
pendent Telephone Association, and 
various separate independent companies, 
filed notice for presentation of testimony, 
seeking the reservation of various radio 
frequencies for use for present and fu- 
ture development of radio telephone serv- 
ices, including the following: rural and 
isolated communication services, emer- 
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gency services, long- and short-haul toll 
public service relay of radio broadcast- 
ing, television, and other services using 
radio frequencies, automobile, train, and 
other mobile radiotelephone service. 

A technical subcommittee of the State 
Department’s committee on the world 
telecommunications conference made 
early preparations for the FCC hear- 
ing. A rough draft of findings and 
recommendations was submitted to more 
than 250 members by Dr. J. H. Dellinger, 
chairman, who is also chief of the radio 
section of the Bureau of Standards. 


* * * * 


ELEVISION should be moved into the 
high frequencies of the spectrum, 
according to a recent declaration of 
James Lawrence Fly, chairman of the 
Federal Communications Commission, 
speaking at a recent luncheon in New 
York city. Fly suggested that television 
moved into frequencies over 500 
megacycles. Chairman Fly said in part: 
Television is raring to go. Yet it must seek 
and must develop improvements. For opti- 
mum results it would seem better to push 
television up into the broader band width 
of 500,000 kilocycles or higher. There we 
can experiment and find plenty of room in 
the broadened band width for bigger and 
finer pictures. Also in that setting, color 
television may be developed and operated 
successfully and add to the attractiveness of 
television and hence to its success. 


Mr. Fly stressed the importance of 
chain television. Chain television, he 


said, must be developed. ‘We must have 
radio highways on which to convey tele- 
vision and FM from point to point, es- 
tablishing an effective chain system of 
television and FM broadcasting.” Mr. 
Fly continued : 


These are examples of major steps that 
must and will be taken in due course. In each 
of them there are important and technical 
difficulties that require the benefit of re- 
search carried on by competent technicians 
that will work in such laboratories as the 
Kisch Foundation plans to establish. What 
is needed is more research today and more 
tomorrow and tomorrow. 

In the meantime, television is going to 
move into commercial operation and develop 
a demand for radio equipment as this coun- 
try has never seen before. The better the 
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system, the greater the success of televi- 
sion for everyone engaged in the venture. 


Alluding to FM, Mr. Fly said at the 
outset that FM is "ready to go and has 
been ready to go for quite some time. 
“FM has brought to radio a quality 
which has not to this date been equaled 
in the field of AM,” he stated. 


* * * * 


NEW name for a major radio broad- 

casting chain is soon expected to be 
announced—the American Broadcasting 
Company, or ABC. This is in effect the 
present Blue Network split off from the 
former ownership of the National Broad- 
casting Company, and more recently ac- 
quired by the Edward J. Noble interests. 
Arrangements have already been com- 
pleted whereby American Broadcasting 
System, Inc., Noble’s holding company, 
has acquired the names “American Net- 
work, Inc.,” and “American Broadcast- 
ing Company.” This will give American 
radio listeners a new call letter combina- 
tion for network programs, to be identi- 
fied along with the three other major net- 
works (NBC,.or National Broadcasting 
Company; CBS, or Columbia Broad- 
casting System; and MBS, or Mutual 
Broadcasting System). 


* * * X 


HE committee of the House of Rep- 

resentatives investigating FCC re- 
cently suspended hearings following the 
admission into the record of testimony, 
upon insistence of a committee member, 
Representative Miller (Republican, Mis- 
souri), which had been originally taken 
in closed sessions of the committee. Rep- 
resentative Lea (Democrat, California), 
chairman of the special committee, indi- 
cated that he did not expect that hearings 
would resume until after the general elec- 
tions in November. He added, however, 
that although no progress could be ex- 
pected for the balance of this session on 
legislation to rewrite the Communica- 
tions Act, he felt that developments along 
this line would be one of the first orders 
of business when the new Congress con- 
venes next January. He intimated that 
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regardless of the composition of the 
next House of Representatives (whether 
organized by the Democrats or Republi- 
cans), he believed the House member- 
ship generally was in favor of some leg- 
islation to curb the powers of the FCC— 
this as a result of evidence developed by 
the special committee which he heads. 
Representative Lea is also chairman of 
the important House Interstate and For- 
eign Commerce Committee which would 
consider any such legislation. 

The testimony made a matter of pub- 
lic record by Representative Miller in- 
cluded criticisms by a high-ranking na- 
val officer of some administrative acts 
of Chairman Fly of the FCC and the 
Board of War Communications. They 
were contained in a preliminary state- 
ment made to the committee by Rear Ad- 
miral Stanford C. Hooper, naval radio 
expert and former director of naval op- 
erations, now retired, who was to have 
been the first witness at the opening of 
public hearings more than a year ago, but 
whose appearance together with that of 
other officers of the Army and Navy 
was stated to have been forbidden by 
President Roosevelt. 


HE name of Admiral Hooper was 

mentioned for the first time by Mr. 
Fly, who identified him as the author of 
the statement in an angry denunciation 
of what he, the FCC chairman, termed 
the “star chamber proceedings” at which 
it had been made, and declared that the 
views expressed were not held by other 
officers of the armed services. 

Mr. Fly further denied that alleged 
presidential support of any of his recom- 
mendations had led to their adoption by 
the Board of War Communications, or 
that “pressure” from the White House 
had been invoked or exerted in connec- 
tion with any of the controversial issues 
to which reference was made. 

Specifically, he insisted, the question 
of his chairmanship of the BWC had 
never been taken up with nor approved 
by President Roosevelt, nor was “pres- 
sure” from the White House brought to 
bear by him in support of the inclusion 
of labor members on board committees, 
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nor on proposals for the examination 
and control of radio operators on mer- 
chant ships, in all of which matters it was 
asserted by Admiral Hooper that Mr. 
Fly’s influence and acts had been inimical 
to national security. 

In the matter of the BWC chairman- 
ship, Admiral Hooper said the decision 
had been made over his opposition and 
without reference to him. 

Labor representation on the BWC 
committees, the Admiral declared, had 
been opposed by officers of both services 
as dangerous because of the secrecy es- 
sential as to wave lengths, shipping, and 
convoys, and because of the highly tech- 
nical character of the duties of the com- 
mittees, none of which had anything to 
do with wages and hours. The labor 
members were voted in, however, accord- 
ing to Admiral Hooper, because “Mr. 
Fly had said the President wanted it 
done, and of course when that is said you 
usually acquiesce, in every department.” 

“T often question,” the Admiral’s state- 
ment continued, “whether the President 
knows about these things that they said 
he wanted done; but what can you do 
about that ?” 

The alleged opposition of Mr. Fly to 
security measures advocated by Ad- 
miral Hooper and other naval officers, 
his noncooperative attitude on matters in- 
volving examination and control of radio 
operators on merchant ships, and his 
long delay in turning over fingerprints of 
radio personnel in response to repeated 
requests from the Federal Bureau of In- 
vestigation, were attributed directly by 
Admiral Hooper to the desire of the 
FCC chairman and the President to en- - 
list the support of the American Com- 
munications Association, a CIO affiliate 
whose 1942 convention in Atlanta was 
addressed by Mr. Fly. 


| poor apni giving the Navy control of 
radio operators on merchant vessels 
had been opposed “in the beginning” by 
Mr. Fly and “pressure brought to bear” 
for the abolition of the board, which, 
under a law providing for the disquali- 
fication of such operators, was headed 
by an Admiral of the Navy and in- 
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cluded also representatives of the 
Coast Guard and the Maritime Com- 
mission, Admiral Hooper’s statement 
further declared. 

In response to a committee question on 
how pressure was brought to bear to 
abolish the board, the Admiral said: 


I never did know. The first we heard of 
it was when the officers told me they were 
going to be told not to disqualify any more 
Communists. That was after Russia got 

» into the war. 

We got rid of the Japs and the Fascists 
and the Germans, and had started on the 
Communists when the pressure came to 
stop the elimination of Communists. The 
pressure was said to have come from the 
White House. 


Mr. Fly insisted that no cases of dis- 
loyalty on the part of radio operators 
ever had been reported to him. 

Mr. Fly was heard briefly in further 
explanation of his part in the matter of 
the grant of increased power to station 
WFTL in Florida and the sale of the 
station by Ralph A. Horton to George 
B. Storer, president of the Fort Indus- 
try Company. 

Limitation of the numbers of com- 
mercial broadcasting stations that can be 
in a “single ownership” was hinted by 
Chairman Fly at the hearing before the 
special committee on September 12th. 
Disclosure that such limitation has been 
the subject of “informal discussion” by 
the commission was made at the session, 
at the close of which Representative Lea 
issued a statement saying that legisla- 
tive restriction of the wide powers now 
vested in the FCC would be “a first or- 
der of business for the next Congress, 
regardless of which party controls the 
House.” 

The possibility of FCC action in the 
meantime to place further restrictions on 
station ownership came during the day’s 
hearing on the transfer of station WF TL 
from Mr. Horton to Mr. Storer. 

eee 


N. Wittiams, president of the 
e Western Union Telegraph Com- 
pany, last month announced that the 
company had deferred its proposed 
$25,000,000 refunding program because 
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of the question of jurisdiction raised re- 
cently by the New York Public Serv- 
ice Commission over the issuance of 
Western Union securities. He ex- 
plained that the company had expected 
to issue on October 2nd a call for the 
outstanding $25,000,000 of 5 per cent 
bonds due in 1951, and added: “In view 
of the fact that the commission has 
raised the question of its jurisdiction and 
the proximity of October 2nd, the com- 
pany has decided to defer for the pres- 
ent consideration of the refunding is- 
sue.” 

In an opinion approved September 
19th by the state commission, Milo R. 
Maltbie, chairman, held that West- 
ern Union’s refunding program was not 
outside the commission’s jurisdiction. At 
a hearing on September 14th the com- 
pany had maintained that the funds from 
the outstanding securities were used 
outside the state, and that, since the new 
issue was to be used to refund these 
obligations, commission approval was un- 
necessary. Mr. Maltbie said the company 
had failed to prove that all of the pro- 
ceeds from the outstanding bonds had 
been spent for purposes outside the state. 
He also characterized as “most unusual” 
the company’s proposal to ask for bids 
within five days of September 25th, the 
date for opening of bids. The time al- 
lowed was too short for a thorough ex- 
amination of the proposal, he said. 

i ae ae 


| igre MENT of a trust fund by the 

American Telephone and Telegraph 
Company to finance five annual postdoc- 
torate fellowships of physical science 
was announced last month by Walter S. 
Gifford, president. 

The awards, to be known as the Frank 
B. Jewett Fellowships, will be made in 
honor of Dr. Frank B. Jewett, president 
of the National Academy of Sciences 
and vice president of AT&T in charge of 
development and research, who, was to 
retire from the company at the end of 
September. The fellowships provide an 
annual honorarium of $3,000 to the 
holder and $1,500 to the institution at 
which the recipient elects to do research. 
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Financial News 


and 
Comment 


By OWEN ELY 


National Power & Light 
Company 
(Series of holding company reviews.) 


Ne Power & LicHtT Com- 
PANY has made greater progress 
toward dissolution under the require- 
ments of the Holding Company Act than 
any of the other subholding companies 
of the Electric Bond and Share system. 
The last of the parent company’s bonded 
debt was retired in 1942, and the pre- 
ferred stock was canceled during 1942- 
43, leaving only 5,456,117 shares of com- 
mon stock. A number of subsidiaries 
have been disposed of, including Mem- 
phis Power & Light, Tennessee Public 
Service, and the electric properties of 
West Tennessee Power & Light Com- 
pany. 

The stock of Houston Lighting & 
Power Company was partially ex- 
changed for National preferred, and the 
balance was sold in 1943. 

The company now has three large 
subsidiaries — Pennsylvania Power & 
Light, Birmingham Electric, and Caro- 
lina Power & Light; and three smaller 
ones—Lehigh Valley Transit, Memphis 
Generating, and Edison Illuminating 
Company of Easton. It is planned to sell 
(or distribute to stockholders) the hold- 
ings in all these companies. However, 
the SEC has required various adjust- 
ments, transfers and cancellation of se- 
curities, and accounting changes to 
“streamline” the operating companies 
prior to their disposal. These require- 
ments are described in detail on pages 
1-3 of National’s report for 1943. 


HE program with respect to Caro- 
lina and Birmingham has been that the plant account will increase over 
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completed and is also detailed in Na- 
tional’s report. In 1941 the SEC agreed 
to National’s request that the discussion 
of inflationary items in the Pennsylvania 
plant account be delayed pending the 
consummation of plans with respect to 
other subsidiaries, and accordingly the 
question has remained dormant so far as 
that commission is concerned. 

However, the FPC has held that the 
plant account was overstated $66,526,894 
as of January 1, 1937. Of this total, 
$15,668,403 was in Account 100.5 and 
could presumably be amortized, while 
$50,858,491 was in Account 107. Of this 
latter amount, the company stated that 
$13,276,645 had already been charged 
off, reducing the amount to about $35,- 

The present ratio of all debt to net 
plant account is 64 per cent, but a write- 
off of $35,000,000 would raise the ratio 
to 78 per cent, and the mortgage debt 
ratio to 58 per cent. 


ATIONAL has been hopeful that the 

Pennsylvania plant readjustment 
can be worked out gradually over a 
period of years without the necessity for 
a substantial cash contribution by the 
parent company. 

In an amendment to its dissolution 
plan, filed with the SEC February 15, 
1943, National stated that “since the 
1939 financial program became effective 
Pennsylvania’s senior securities have 
been reduced about $3,800,000 and its 
gross plant account has been increased 
$18,000,000, this resulting in increasing 
the excess of plant account over debt 
and preferred stock by $21,800,000; that 
in the next 5-year period it is estimated 
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$15,000,000, and that $15,000,000 senior 
securities now outstanding will be re- 
tired, thus increasing, without new 
financing, the excess of plant account 
over debt and preferred stock by 
$51,800,000 in the 83-year period, and 
reducing the percentage of Pennsyl- 
vania’s mortgage debt to gross plant ac- 
count at the end of 1947 to 38 per cent, a 
figure well below the mortgage debt ratio 
recommended by regulatory authorities.” 
Whether this plan for gradual im- 
provement in the Pennsylvania setup 
proved acceptable to the SEC has not 
been indicated, but the matter of plant 
account adjustment is primarily the con- 
cern of the Federal Power Commission 
and the state commission. The dividend 
restriction limiting payments on the com- 
mon stock to 25 per cent of available net 
earnings has remained in effect. 


inca Power & LIGuT is cur- 
rently selling at 64, this year’s 
range being 74-53. Earnings per share 
in the twelve months ended July 31st 
were 71 cents on a consolidated basis. 
The stock is therefore selling at about 
8.8 times current earnings. Considering 
the caliber of the operating companies, 
higher average price-earnings ratios for 
the individual operating companies’ 
stocks (when sold or distributed) would 
seem warranted. However, if it should 
prove necessary for National to make a 
substantial cash contribution to Penn- 
sylvania for debt retirement this might 
substantially modify the final results. 
There might also be changes in Federal 
taxes as a result of breaking up the 
system. 

The recent Birmingham Electric re- 
funding program improves the picture. 


kd 


Construction Expenditures, 
1927-44 


; A pele the five years, 1927-1931, the 
electric utility companies spent an 
average of some $/00,000,000 a year on 
new construction, and increased their 
generating capacity by about 10,000,000 
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kilowatts. It will be recalled that con- 
struction work was maintained at a high 
level in 1930-31 at the request of Presi- 
dent Herbert Hoover, to combat the 
depression. 

During the ensuing five years, 1932-36, 
annual construction costs dropped to the 
$200,000,000 level, which apparently 
just about sufficed to offset retirements, 
since capacity remained at about the same 
level during this period. In the next four 
years (1937-40) construction averaged 
some $430,000,000, which boosted capac- 
ity by about 2,600,000 kilowatts. 


| pee the wartime period, annual 
expenditures have dropped from 
a high of $592,000,000 in 1941 to an esti- 
mated $210,000,000 for the current year, 
or a 4-year average of about $380,000,- 
000, yet capacity ‘has been raised 5,400,- 
000 kilowatts. It is, of course, difficult to 
draw conclusions because of the fact that 
some expenditures for a given year may 
not be reflected in installed capacity un- 
til a later year. Nevertheless, it appears 
that the utilities have received good value 
for their outlays in recent years, despite 
rising costs. Allowing for increasing re- 
tirements in the later period, the utilities 
seem to have obtained a substantially 
larger number of kilowatts’ capacity per 
dollar of construction cost in recent years 
than in the 1920’s and early 1930's. 

But the increase in generating capacity 
does not tell the whole story. The com- 
panies have been making increasing use 
of capacity. In 1926 they used only about 
34 per cent of maximum generating ca- 
pacity (8,720 kilowatt hours per annum 
for each kilowatt) but in 1936 this in- 
creased to 37 per cent ; in 1940, to 42 per 
cent; and in 1944, to 53 per cent. The 
current ratio is, of course, somewhat ab- 
normal as many generators are being 
worked far above their nameplate rat- 
ings, and the spreading of much of the 
industrial load over the entire 24-hour 
period has also permitted a greater aver- 
age output. 


” the chart on page 499 construction 
expenditures are compared on a per- 
centage (logarythmic) basis with gen- 
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erating capacity, electricity generated, 
and electric revenues. While the com- 
parison of annual expenditures with ag- 
gregate cumulative amounts is not very 
accurate, it seems impracticable to em- 
ploy figures for total plant value since 
these have been so largely affected by ac- 
counting write-offs in recent years. If at 
some later date some agency compiles 
data on the aggregate amount of write- 
offs for all companies, it will then be 
possible to adjust plant value for past 
years and use the figures in place of the 
annual construction expenditures. 


* 
Prospectuses Should Be 


Summarized 


i tee average prospectus is a formid- 
able document of some 50 to 100 
large pages. Under the new national 
standards of investment banking im- 
posed by Washington, it has become the 
sole legal selling document. Other selling 
aids, such as “comparison sheets,” sum- 
mary stories, engineers’ reports, etc., are 
(in theory at least) permitted to be used 
only as “office information” by the syn- 
dicate and sales staffs of the banking 
houses interested in the issue. 

Prior to 1933, advertisements of se- 
curity offerings in the press almost in- 
variably furnished a summary descrip- 
tion of the company and the security of- 
fered. During the past decade this has 
been discontinued and advertisements to- 
day are confined to drab announcements 
of new issues, the offering price, and the 
make-up of the syndicate. 

The large institutional investor is 
usually well equipped with a statistical 
staff, the members of which can leaf 
through the prospectuses and indentures 
and prepare digests or buying memo- 
randa for officials. Some of the smaller 
institutions may rely on summaries and 
special advices prepared by experts such 
as Duff & Phelps (Chicago) or W. C. 
Gilman & Co. (New York). But private 
buyers are still handicapped in examin- 
ing new issues because of the huge undi- 
gested mass of information embodied in 
the prospectus. 


Some prospectuses contain a summary 
of earnings near the front of the docu- 
ment, so that the reader does not have to 
search laboriously for the figures among 
the voluminous financial statements at 
the back of the documents ; but it is only 
occasionally the practice to include pro 
forma statements and to indicate the 
earnings coverage for bond interest or 
preferred dividends, etc. 

In a recent prospectus for Gulf States 
Utilities Company preferred stock (pre- 
pared by Engineers Public Service), a 
definition of terms and a brief descrip- 
tion of the preferred stock appeared on 
page 2, and page 3 contained a summary 
of the prospectus, which we reproduce 
(on pages 501, 502) to indicate the meth- 
od used. In our opinion the SEC might 
well require the inclusion of such a sum- 
mary in all prospectuses, and the banking 
group which offers the security should be 
permitted to publish the summary in their 
offering advertisement. 

It is understood that the legal frater- 
nity has been reluctant to permit use of 
the summary in prospectuses because of 
the fear that it might omit “essential 
facts.” If a published expression of 
opinion and policy by the SEC should 
prove inadequate to encourage (and in 
fact require) the inclusion of such a 
summary and its use in press advertise- 
ments, it would be desirable to amend 
the Securities and Exchange Act in order 
definitely to legalize such procedure. 


L reduction of common stock is- 
sues to a mere trickle in the past 
decade may have been due in part to the 
present cumbersome method of selling 
new issues. It is difficult, if not impos- 
sible, to furnish buyers (legally) with a 
simple abbreviated story. While high- 
grade common stocks may find a partial 
market with fire insurance companies, 
investment trusts, etc., individual buyers 
take a much larger proportion than is the 
case with bond and preferred stock is- 
sues. 

Many holding companies over the 
next year or so may have to offer the 
stocks of their operating companies in 
the public market. Also, there seems to 
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be general agreement regarding the ne- _ both in the prospectus and in advertising, 
cessity for stimulating common stock should greatly facilitate the sale of com- 
financing of all kinds after the war. Per- mon stock issues among individual buy- 
mission to use summarized descriptions, ers. 


e 


SUMMARY 


The following is merely a brief outline of certain information contained in this Prospectus 
and ts subject to the more detailed statement herein and in the Registration Statement. The 
entire Prospectus should be read prior to any exchange or purchase of New Preferred offered 
hereby. 





THE Company Gulf States Utilities Company was incorporated under the laws of Texas in 

: 25. The company generates and purchases, distributes, and sells electric energy 
at retail and at wholesale in an area in southeastern Texas and south central Louisiana compris- 
ing approximately 27,500 square miles. In this area the company sells electric energy at retail 
in 258 communities and surrounding territories with an estimated aggregate population of 
549,000, including the cities of Beaumont, Port Arthur, and Orange, Texas, and Baton Rouge 
and Lake Charles, Louisiana. The company also supplies steam to two large industrial customers. 
All of the company’s electric system is interconnected with the exception of small properties at 
Alvin and Jasper, Texas. Interconnections are maintained for the exchange of power with 
certain other utilities and industries. (See map under “Property.”) Natural gas is purchased 
and distributed in Baton Rouge and vicinity to an estimated population of 92,000. The company 
supplies water in seven communities with an estimated combined population of 109,000, and 
— and distributes ice in five communities having an estimated combined population 
of 77,000. 

A major economic factor in the territory served is the production, transportation, and 
refining of oil, over 19 per cent of the company’s revenue being derived directly from service to 
the oil industry for oil field and pipe-line pumping and refining. For more detailed information, 
see “Service Area and Business.” The average annual use of electrical energy per residential 
customer for the twelve months ending June 30, 1944, was 1,164 kilowatt hours; the average 
price was 3.74 cents per kilowatt hour; and the average annual bill was $43.49. 


Errect oF War The business and operations of the company have been materially affected by 

activities resulting from the war. It cannot be known whether the continuance 
of the war will result in further increases in the company’s business which is now at levels not 
heretofore reached, except that the full effect of a year’s operation of new industrial plants and 
pipe-line pumping stations, recently completed, will further increase operating revenues and 
expenses, 

The effect upon the business of the cessation of hostilities cannot be determined, but 
it is anticipated that it will result in material reduction of certain revenues. During recent years 
there has been a trend toward higher costs applicable to the business of the company including 
higher taxes, labor costs, and prices of materials and supplies. There has also been an increase 
in governmental regulation. The company does not undertake to forecast the future effect on 
earnings and operating expenses of these political and economic factors. 


Purpose oF Issue The new preferred is being offered in exchange for the old preferred in ac- 

cordance with the exchange offer herewith and the net proceeds from the 
sale of any new preferred not exchanged and from sale of 20,006 additional shares will be used: 
(1) to provide cash required for the exchange offer or to call old preferred not exchanged, 
(2) the retirement of the then $1,000,000 outstanding bank loan, and (3) for other corporate 
purposes. 


CaPITALIZATION The outstanding capitalization of the company (see “Capitalization,” page 7) 
upon completion of this financing will be as follows: 
(Continued on next page) 
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First mortgage and refunding bonds, series D 34% due 5/1/69 $27,300,000 

Preferred stock, $—— dividend cumulative, $100 par (this issue) .... $12,000,000 

Common stock (no par value) 280,000 shs. 
The above statement is subject to all the notes under “Capitalization.” 


Property The company owns five steam power plants of 204,620 kilowatts’ total rated generator 

capacity and five internal combustion plants of 1,088 kilowatts’ total rated generator 
capacity. The system included at June 30, 1944, 5,256 miles of pole line, and 327 substations and 
switching stations having a total rated transformer capacity of 532,087 kilovolt amperes. 
Property, plant, and equipment (including intangibles) as taken from the balance sheet as at 
June 30, 1944, amount to $63,124,893. (See “Financial Statement.”) Statistics and operating 
data for the past five years are shown on pages 14 and 15. 


Earnincs The figures shown below are taken from the financial statements and show: (1) total 
; operating revenues; (2) balance applicable to interest requirements (after deprecia- 
tion and all taxes including Federal) ; and (3) balance for dividends and surplus. 


(1) (2) (3) 
12 months ended June 30, 1944, Pro Forma .... $16,540,092 $3,698,079 $2,763,700 
12 months ended June 30, 1944, Actual 16,540,092 3,668,223 2,457,934 
15,398,189 3,508,512 2,283,327 
12,571,804 3,002,431 1,772,195 
11,836,157 3,265,429 2,020,903 


The above figures are subject to all the notes and references contained in the 
financial statements. The annual dividend requirements on the new preferred 
are $ On a pro forma basis, the preferred dividends are earned times 
and total charges are earned 


FrancHIsEs In the opinion of counsel the company holds franchises, containing no unduly 

burdensome provisions, which give it the nonexclusive right to carry on its elec- 
tric, gas, and water businesses in the localities in which its operations are now being conducted. 
(See “Franchises.” ) 


ComPETITION The electric business is substantially free from direct competition with other 

public utilities or municipalities except in four communities with a combined 
population of 10,423 (1940 census). For discussion of rural electric codperatives, the Rockland 
dam project, and power developments built by others than the company at Lake Charles, 
Louisiana, see page 11. 


Lasor RELATIONS The company has recognized an independent organization of employees as 

the bargaining agent for employees since 1941. The company participates 
with employees in the cost of group life insurance plans and in providing certain sickness and 
accident benefits. It had 1,288 employees on June 30, 1944. 


REGULATION In certain respects the company is subject to governmental regulation in the states 
of Texas and Louisiana, as well as to the jurisdiction of the Federal Power 
Commission under the Federal Power Act. The regulatory powers under this act are broad, 
particularly as to accounting. (See page 22.) Because the company is a subsidiary of Engineers, 
a registered holding company, it is subject to the jurisdiction of SEC under the Public Utility 
Holding Company Act of 1935. The regulatory powers under this act are also broad. Section 
11 of the act imposes on that commission the duty, among others, to require each registered 
holding company to take such action as SEC finds necessary to limit the operations of its system 
to a single integrated system, certain additional systems, and certain other businesses. In Septem- 
ber, 1942, the commission ordered Engineers to dispose of its interests in the company and, this 
order was challenged in the United States Court of Appeals in the District of Columbia which 
set the order aside. 
The decision of this court has been appealed by SEC and Engineers to the Supreme Court 
and certiorari granted but no date for the argument has been set. (See page 23.) 
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The Fallacy of Retroactive 
Depreciation 


EPRECIATION accounting of itself is 
hardly an exciting subject. But it 
continues to be probably the most talked 
of matter in the field of public utility reg- 
ulation at the present time. The reason, 
of course, is the likelihood that the com- 
mittee on depreciation of the National 
Association of Railroad and Utilities 
Commissioners will file another outstand- 
ing and provocative report on this sub- 
ject at the forthcoming convention of the 
NARUC in Omaha next November, 
One of a number of able papers deal- 
ing with the suggestions on depreciation 
accounting already made in discussions 
of the NARUC committee was contained 
in the May issue of The Controller mag- 
azine, published by the Controllers In- 
stitute of America. (In fairness it should 
be noted that the NARUC committee has 
not specifically recommended retroactive 
depreciation.) It was an article by Don- 
ald Gunn, well-known civil engineer, who 
is at present chief engineer of the Penn- 
sylvania Water & Power Company of 
Baltimore. Mr. Gunn is, of course, well 
aware of recent court decisions which 
have had the effect of suspending, if not 
eliminating, the force and effect of 
earlier decisions which laid down the rule 
that public utility rates ought to yield a 
return on present fair value of property 
rather than investment cost thereof. He 
is also conversant with the numerous and 
sometimes militant articles and opinions 
of economists and other authorities 
which have brought about a certain de- 
gree of acceptance for the cost theory, 
as distinguished from the value theory. 


| peering this measure of 
sophistication, Gunn stoutly holds 
to the idea that the value theory is not 
only essentially logical but that the pro- 
ponents of the cost theory have been to 
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some extent inconsistent. This funda- 
mental trouble, he thinks, naturally be- 
devils the allied subject of depreciation. 
Speaking of value, he states in part: 

As a first step, it was urged that the fair 
value basis of rate making was too slow, too 
complicated, too expensive, and too every- 
other-undesirable quality that could be im- 
agined. This attack was so violent that it 
actually reflected upon the sincerity of the 
courts for ever having laid down such a 
basis for rate regulation. All of this, in 
spite of the obvious logic and soundness of 
that basis. It was urged that in place of fair 
value, original cost should become the basis 
of utility rate regulation. This original cost 
basis, it was asserted, would be simple, in- 
expensive, just, equitable, stable, beautiful, 
and all such things. 


Gunn goes so far as to detect a note 
of insincerity in the chorus of praise 
which those economists and reformers 
who, generally speaking, do not have 
much money of their own tied up in util- 
ity investments are constantly singing in 
favor of the original cost theory. He 
suggests that the proponents of this 
theory, or some of them at least, might 
not be so much interested in “equitable” 
regulation as in precipitating actual li- 
quidation of private enterprise in the 
public utility industry. 

In plain words, he suggests that reg- 
ulation—to the disciples of this school 
of thought—is merely a device, not for 
protecting both the public-and the in- 
vestor by fairly balancing the returns 
and benefits of public utility enterprise 
by private capital, but, on the contrary, 
for hastening what they regard as an 
inevitable and desirable advent of public 
ownership in the public utility business. 


E concedes that the original cost 
theory has received wide favor, 
that it has an appealing sound. But he 
points to the progressive steps which 
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have been taken against the interest of 
private investment in the public utility 
field under the auspices of the original 
cost theory : First, return was to be based, 
not on the value of the property, but. on 
the cost—a debatable but plausible propo- 
sition. Next they developed the “aborig- 
inal cost” theory by which return was to 
be based, not on the cost to the present 
owner, but to the first owner who had 
ever devoted the property to public serv- 
ice. Next, if such “aboriginal cost” were 
not known, as was quite likely to be the 
case, it would be estimated by processes 
calculated to resolve any doubts against 
the owner. 

Finally, with the flexible base of origi- 
nal cost thus prescribed, we now have a 
theory of retroactive depreciation which 
would further destroy the integrity of 
what original cost investment the prop- 
erty owner might finally succeed in es- 
tablishing in the face of such adverse 
currents. Mr. Gunn states: 


The present theories of those who favor 
public ownership are that earnings be based 
solely on their theory of original cost re- 
duced by their theory of however much de- 
preciation reserve would exist if their theory 
of depreciation accounting had been followed 
from the beginning. Their theory of depre- 
ciation contemplates a retroactive straight- 
line calculation based, in final analysis, upon 
their present assumption as to the future life 
of physical property now existing. This 
theory of depreciation has been designated 
by its proponents with the resounding and 
stilted title of “reserve requirement” to im- 
pute substance where none, in fact, exists. 
As we all know, the latitude of assumptions 
as to the future life of most physical prop- 
erty is practically boundless. Therefore, the 
rate at which a utility's basis of earnings 
will disappear under this theory is merely a 
matter of what is prescribed as the assumed 
future life of the physical property. 

It would seem obvious, upon the most su- 
perficial thought, that utilities cannot survive 
on this basis in an economic structure com- 
posed largely of unregulated enterprises 
with which they must compete for capital 
and personnel. These public services must 
continue in the future. They will continue 
in one of two ways, if this theory of regu- 
lation prevails. The utilities will either pass 
into the hands of the government, or the 
other unregulated enterprises, which make 
up our economic structure, will ultimately 
be forced to conform to the basis of earn- 
ings prescribed for public utilities. The utili- 
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ties have fought what might be termed a 
rear-guard defense against these theories for 
more than ten years. They have examined 
with particular care the theory of straight- 
line depreciation as a device for ‘regulating 
earnings. Much has been learned. 

The advocates of this straight-line theory 
first undertook to argue that depreciation 
actually proceeded uniformly with respect to 
time. They finally discovered that probably 
as much as 80 per cent of the retirements 
of public utility property in the past had 
resulted from so-called functional causes 
outside of wear and tear. A large part of 
this 80 per cent was actually attributable to 
obsolescence. Since nonphysical deprecia- 
tion obviously does not progress uniformly 
with respect to time, that line of argument 
has been largely discarded. The argument 
itself became afflicted with obsolescence. 


B: a new argument has appeared, 
says Gunn, to the effect that depre- 
ciation reserves of public utilities really 
represent reimbursement by ratepayers 
to the present owners for property used 
up in rendering service. These reserves 
may be temporarily invested in property 
additions or securities but not paid out 
in dividends. In any event, the full rate 
of return on this portion of the utility’s 
property should be credited to the rate- 
payer’s bill. In other words, original cost 
as a rate base should be reduced by the 
amount of the reserve for depreciation. 

The more extreme advocates of the 
straight-line depreciation theory do not 
concern themselves whether such a re- 
serve has ever actually been created from 
past earnings. They urge, not that earn- 
ings be reduced by the amount of actual 
reserve, but what would have been in 
the reserve if their theories of a “rea- 
sonable life table’ had been followed 
from the beginning. 

He says that the “straight-line theory 
of depreciation imputes to life estimates 
a degree of reliability that no estimate 
involving the future can ever possess.” 
This undue emphasis on life tables and 
the tendency to treat such estimates as 
facts prompts Gunn to give his own es- 
timate of their essential character. He 
believes the boundaries to the field of 
assumptions as to future life of the prop- 
erty (respecting such factors as obso- 
lescence) are limitless, and it is this very 
latitude which is dangerous. Being un- 
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restrained by any substantial relationship 
to fact, untrammeled assumptions can be 
made to serve any end, provided only that 
one has the power to impose them. Since 
the virtual abdication of judicial review 
by the Supreme Court in the Hope Nat- 
ural Gas Case, there is small reason to 
believe that utility regulatory authorities 
do not possess such powers. 

Gunn challenges the validity of such 
statistics as have been mustered by pro- 
ponents of public ownership to support 
their case, and says the use of them would 
entail further violent assumptions lead- 
ing to untenable conclusions. There is, 
for example, the frequent assertion that 
statistics on equipment can be relied upon 
the same as statistics on human life. 
Gunn says the basic fallacy to the prop- 
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osition is the obvious fact that human 
beings remain substantially the same 
from generation to generation, whereas 
in a developing industry one generation 
of equipment bears little if any similar- 
ity to a succeeding generation. Here again 
the result leads to the desired end—pub- 
lic ownership. 


Hs related a self-serving as- 
sumption to a synthetic fact, public 
ownership advocates propound then this 
thesis. First it is asserted, as an article 
of faith, that present actual depreciation 
cannot be objectively measured. Then it 
is declared that the remaining life of the 
property can be measured on the basis of 
a theoretical assumption. It follows from 
this that the depreciation reserve should 


OCT. 12, 1944 





PUBLIC UTILITIES FORTNIGHTLY 


be conformed to the calculated “reserve 
requirement.” 

This brings us to the argument for 
retroactive depreciation as a rate-making 
technique. Mr. Gunn says that an honest 
belief in this concept can only rest upon 
“an honest belief that one can guess the 
impact of future events with greater ac- 
curacy and more reliability than one can 
appraise the effect of past events”—such 
past events being in the form of physical 
facts. The author reduces this assump- 
tion to an absurdity by the following a- 
nalogy: 

If one were a doctor and decided to em- 
ploy an age-life advocate’s reasoning, his 
practice would be simple and easy. He would 
simply guess at his patient’s future life and, 
from that, determine the acuteness of his ail- 
ment. If he had been a good-paying patient 
in the past, the doctor might refer to a mor- 
tality table, the more accurately to establish 
the degree of the patient’s sickness. There 
are doubtless many other situations in the 
course of human events where equally log- 
ical assumptions would simplify problems 
and eliminate burdensome mental processes. 
What might be the results can only be 
guessed. 

What arguments have been made 
against retroactive depreciation? Mr. 
Gunn finds they are principally based on 
equity, which is in the nature of a du- 
bious plea for mercy. It inevitably col- 
lides with the argument about using al- 
leged excess past profits as a basis for 
future inadequate earnings. The critic 
must then abandon his plea of equity and 
take refuge in the statute of limitations, 
or “over-the-dam” theory, which may 
lead to the unhappy result witnessed by 
the proponents of this theory in the Hope 
Natural Gas decision. 


N° Mr. Gunn says, equity is not a 
valid basis for arguing against ret- 
roactive depreciation. He suggests that 
the logical approach is to go back and 
rectify the fundamental fallacy upon 
which retroactive depreciation has been 
erected. To do this one must start with 
the simple and clear assumption that re- 
sults of the past can be evaluated with 
greater accuracy and reliability than one 
can guess the future, especially the dis- 
tant future. It follows from this that 
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the proper depreciation reserve for any 
time must be related to estimates of past 
effects of causes of depreciation. 

These estimates must be used to guide 
the course of the reserve balance, how- 
ever annual depreciation must be deter- 
mined, This, in fact, is all that can be 
done, whether or not anyone cares to 
admit it. Allowance must be made, of 
course, for adjustments. This makes the 
specific accuracy of the annual allowance 
of less importance, although both the 
original allowance and subsequent adjust- 
ments must be tied in as closely as pos- 
sible to a fair assessment of the actual 
requirements, based on all available facts 
and circumstances. 

Granted it may be necessary for an 
annual appropriation to be stated as an 
age-life ratio. It must be kept in mind, 
however, that such statements are pure 
arithmetic for accounting convenience— 
something like the recent War Produc- 
tion Board time-tables based on D-Day, 
V-E Day, and X-Day. It is too bad, says 
Mr. Gunn, that guesses are the best we 
can do for the future. But it is far 
worse, if not actually dishonest, if we 
try to put a false label on our guess and 
call it a fact. Mr. Gunn concludes: 


The scientific processes, by which the con- 
templated measurements of depreciation 
would be made, involve precisely those same 
procedures which guide the decisions to cre- 
ate, maintain, and destroy property. If these 
processes are sound as a basis for those pur- 
poses, they certainly should be adequate for 
measuring the progress of depreciation dur- 
ing the usefulness of such property. After 
all, decisions to create and destroy property 
are irrevocable, while any treatment of de- 
preciation can be subject to periodic adjust- 
ment and correction. To call the process in- 
accurate, to say it involves judgment—or 
anything else that may be said of it in the 
future—in no wise impairs the soundness and 
logic of the suggested procedure. All of 
these statements—and more—can be made 
with greater reason, against estimates of re- 
maining life. It is my belief that the courts 
have always had this fact in mind during 
the many years when they have repeatedly 
relied on determinations of actual deprecia- 
tion. 


HE author closes with the statement 
that the problem is of more than 
public utility concern. Depreciation, par- 
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ticularly that resulting from obsoles- 
cence, will become an increasingly im- 
portant factor in readjustment after the 
war. 


This will be a major problem and a vital 
taxpayers’ stake in the government’s han- 
dling of the vast investment it has made 
in. war industries. 





Dr. Bauer Explains His Prudent Investment 
Rate Base Theory 


ss HE September 14th number of Pus- 
Lic UTILITIES FORTNIGHTLY con- 
tained a review of my article in the June 
number of the Yale Law Journal on the 
establishment and administration of a 
prudent investment rate base. The 
wiiter’s statement was in general accu- 
rate and fair, but on three points it 
seemed to invite and warrant a reply. 

My article had to do with the pro- 
cedure necessary to establish the prudent 
investment rate base and maintain it 
through accounting processes for exact 
future administration of public utility 
rate regulation. For many years my 
chief drive has been to transform floun- 
dering rate control into an adminis- 
trable system. Its nonadministrability 
has been due primarily to the fair value- 
reproduction cost rate base requirements 
under long-standing Supreme Court de- 
cisions. This obstacle now has been hap- 
pily removed and a definite accounting 
rate base is now available through ap- 
propriate state action. 

The purpose of my article was to out- 
line the steps that are essential to the es- 
tablishment and maintenance of an exact 
rate base. In general my proposal was 
in line with the Federal Power Commis- 
sion’s findings and orders which were 
upheld by the Supreme Court in the Nat- 
ural Gas Pipeline Company Case and 
the Hope Natural Gas Company Case. 
In my presentation I distinguished be- 
tween the initial adjustments and the 
subsequent accounting in the continuous 
maintenance of the rate base. The initial 
determinations require establishment of 
(a) the original cost of the properties 
used in service and (b) their deprecia- 
tion ; and the accounts would be revised 
accordingly. 
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PART from working capital, the ini- 

tial rate base would consist of the 
original cost less the depreciation as as- 
certained, and as presented duly in the re- 
vised accounts. Subsequently the plant 
additions and retirements, and the fur- 
ther accruing depreciation, would be en- 
tered according to regular accounting 
standards, and at any time the prudent 
investment would consist of the original 
cost of the properties as shown by the 
accounts, less the depreciation reserve. 
With such a definite rate base, the com- 
mission could decide promptly in any in- 
stance whether rates should be reduced 
or increased, with equal protection of 
public and private rights. Regulation 
could be systematically administered, 
without the protracted hearings, the con- 
flicts of interest, and the extensive non- 
feasance that have characterized past 
regulation. 

The PUF review of my article pre- 
sented clearly this general perspective, 
but it seemed to present three lines of in- 
cidental misconception. First, it suggests 
that in the treatment of depreciation my 
proposal does not provide exact mathe- 
matical determinations and so presum- 
ably would not establish the definite- 
ness it proposes. In considering the im- 
plied criticism, the distinction between 
mitial determinations and the subse- 
quent accounting must be kept in mind. 
In regard to the initial depreciation ad- 
justments, it is inevitably true that no ex- 
act mathematical basis can be fixed, Spe- 
cial investigation and determinations 
must be made, and the factor of judg- 
ment is unavoidable. However, I pro- 
pose that all the uncertain and disputable 
elements be resolved once and for all, in 
all potential fairness to consumers and 
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investors. They may be subject to com- 
promise, but they should be converted 
to exact figures in the initial determina- 
tions. They should not be left loose and 
undetermined to bedevil the later rate- 
making procedure. 

For the initial ascertainment of de- 
preciation I pointed out the general fac- 
tors that should be taken into account, 
but the findings would not be definitely 
mathematical ; they would be designed to 
be reasonable. However, after the initial 
findings and the corresponding adjust- 
ments in the depreciation reserve, all sub- 
sequent entries would be mathematical. 
While the annual depreciation provi- 
sions would depend upon informed 
managerial and regulatory judgments, 
the amounts would be definite and they 
would be entered in the accounts as con- 
clusive in the showing of the relative con- 
sumer and investor rights. 


HE second point concerns the 
treatment of excessive depreciation 
reserves in the initial adjustments. In 
general my view agrees with that of the 


Federal Power Commission, to establish 
the so-called required reserve to cover 
all existing depreciation, physical and 
functional. In the great majority of in- 
stances this concept can be readily and 
reasonably applied, and mostly the ex- 
isting reserves are less than the required. 
There are, however, some companies, es- 
pecially in the natural gas industry, 
where the existing reserves accumulated 
through past depreciation charges to op- 
erating expenses exceed the required re- 
serve. In such instances the Federal 
Power Commission held to the required 
reserve. On the whole I believe that this 
FPC position is all right, but there might 
be reason to deduct the actual reserve if 
this had been accumulated under recog- 
nized past accounting and financial poli- 
cies, especially if the past charges had re- 
ceived regulatory approval in the fixing 
of reasonable rates. 

Contrariwise, there may be instances 
of inadequate existing reserves where 
the required reserves could not be rea- 
sonably taken into the initial adjustment. 
This would be true if past inadequate de- 
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preciation charges had been taken by the 
commission in the fixing of rates, and 
if the company was not allowed sufficient 
provisions for an adequate reserve. How- 
ever, such situations of excessive or in- 
adequate reserves constitute at most an 
incidental and relatively unimportant 
factor in the initial establishment of the 
prudent investment rate base. As a mat- 
ter of fact, I did not take a positive posi- 
tion on them, but they should be resolved 
definitely in the initial findings on the 
basis of all-around reasonableness, They 
should not be left as left overs to cause 
later dispute and interference with rate 
administration. 


Bless point pertains especially to 
existing plant items which had been 
charged to past operating expenses. In 
the Hope Case there were past well-drill- 
ing costs aggregating $17,000,000 which 
had been charged to operating expenses, 
and were disregarded by FPC in the rate 
base findings. This treatment does in- 
volve a question of reasonableness, but 
under the particular circumstances I am 
disposed to agree with it. If actual plant 
costs have been charged in the past to 
operating expenses as regular account- 
ing matters, especially if the results have 
been recognized in past regulatory proce- 
dure, I can see no justification to lift the 
amounts and include them in the estab- 
lishment of prudent investment. Again, 
however, this is a secondary and inciden- 
tal matter, and no great public harm 
would be done if the amounts were in- 
cluded outright in the original cost de- 
terminations. What is important is that 
exact factual determinations be made, 
with exact disposition of all disputed 
items. 

In conclusion, having regard for ex- 
cessive existing reserves and for plant 
items charged to operating expenses, the 
review asks in way of “reductio ad ab- 
surdum,” what should be done in in- 
stances where the cumulative past con- 
sumer contributions to the plant would 
be 100 per cent of the total plant invest- 
ment or where they might exceed the net 
plant investment? In reply, I should say 
that the writer was under misapprehen- 
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sion of the accounting and financial cate- 
gories that are involved. If there has been 
actual investment by a company’s securi- 
ty holders, and if it has been directly or 
indirectly maintained, there can be no 
such results as assumed. What is in- 
volved may be best presented by definite 
accounting setups. 

Assume a utility corporation with to- 
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tal plant costs of $150,000,000 as 
shown by its accounts. Ignore all other 
assets and current liability items, and as- 
sume total capitalization, bonds and 
stock, $50,000,000, depreciation reserve 
$50,000,000, and earned surplus $50,- 
000,000. Assume further that this show- 
ing represents proper past accounting 
and that no initial adjustments are re- 
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quired. Under this situation the prudent 
investment rate base would be $100,000,- 
000, derived either by deducting the de- 
preciation reserve of $50,000,000 from 
the plant costs of $150,000,000, or by tak- 
ing the capitalization of $50,000,000 and 
adding the surplus of $50,000,000. 

Next, assume the same as to the plant 
accounts, $150,000,000, also the same 
capitalization, $50,000,000, but a reserve 
of only $25,000,000 instead of the re- 
quired $50,000,000, and with a conse- 
quent showing of $75,000,000 for sur- 
plus. Assume also that the reserve was 
not predicated upon past commission re- 
strictions and that an adequate reserve 
could have been provided under the regu- 
latory allowances, In this situation the 
reserve would be adjusted to $50,000,000 
in the initial findings, and again the pru- 
dent investment rate base would be $100,- 
000,000. 

Third, assume again the same plant 
account, $150,000,000, the same capitali- 
zation, $50,000,000, but an excessive re- 
serve of $75,000,000 and a consequent 
surplus of only $25,000,000. Assume 


again that the required reserve is $50,- 
000,000. Now the question arises whether 
the actual reserve or the required re- 
serve should be deducted from the $150,- 
000,000 plant costs to establish the initial 


prudent investment rate base. The 
reasonable answer would depend upon 
the facts in regard to the past accumu- 
lation of the excessive reserve. If, as be- 
fore outlined, it was predicated upon 
regular charges for depreciation to op- 
erating expenses, and if these past ac- 
counting provisions have been duly rec- 
ognized by the regulatory authorities, I 
feel that the full deduction of the reserve 
should be made, and the prudent invest- 
ment would be $75,000,000, which would 
still be $25,000,000 above the direct 
capitalization of $50,000,000. However, 
if the reserve was accumulated without 
regard to past regulation, especially if the 
past accounting provisions had never 
entered directly or indirectly into the fix- 
ing of reasonable rates, the proper dis- 
position would be to adjust the reserve 
to $50,000,000, raise the surplus to 
$50,000,000, and to establish the initial 
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prudent investment at $100,000,000. 
| ae ade assume the same setup as un- 
der three: $150,000,000 plant costs, 
capitalization of $50,000,000, excessive 
reserve of $75,000,000, and surplus $25,- 
000,000; but assume further that $25,- 
000,000 of plant costs had been charged 
to past operating expenses and are not in- 
cluded in the accounting of $150,000,000 
plant costs. Now, what should be the 
disposition of the excessive reserve and 
the $25,000,000 of plant costs charged 
to past operating expenses? The answer 
in regard to the excessive reserve has al- 
ready been made. As to the past plant 
charges to operating expenses, the proper 
disposition again depends on the circum- 
stances under which the operating 
charges were made, as already presented. 
But assume now that the question both 
in regard to the reserve and the past 
plant charges to operating expenses is 
resolved against the company, so that the 
full reserve of $75,000,000 is deducted 
from the plant costs, and that the $25,- 
000,000 charged to past operating ex- 
penses is disallowed in the initial plant 
cost determinations. The established 
prudent investment would again be $75,- 
000,000 as under supposition three. 
The reviewer evidently was under mis- 
apprehension as to how either the exces- 
sive reserves deduction or the disallow- 
ance of plant charges to operating ex- 
penses would affect the showing of pru- 
dent investment. It should be clear par- 
ticularly that the issue in the $25,000,- 
000 plant costs charged to operating ex- 
penses is not whether a deduction should 
be made from the $150,000,000 plant 
costs as shown by the accounts, but rather 
whether an addition of $25,000,000 
should be recognized in the initial original 
cost determinations. The writer evidently 
assumed a deduction of the $25,000,000 
from the $150,000,000 plant costs, 
rather than a disallowance of an addition, 
If there has been actual investment by 
a company, and if it has been maintained, 
there can be no showing of zero or nega- 
tive prudent investment. 
But, in any case, what I am urging 
as necessary for administrable regu- 
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lation is to establish definite initial find- 
ings and then fix exact accounting provi- 
sions for subsequent maintenance of the 
rate base. 

While the initial determinations in- 
volve factual uncertainties and require 
reasonable adjustments and compro- 


mises, the follow-up and permanent 
provisions are definite as to amounts and 
exact as to their bearing upon the admin- 
istration of public utility rate making. 
—Joun BAUvER, 
Director, American Public Utilities 
Bureau. 





Judge Bone and the Great Utility Tax Steal 


EWLY named to the bench of the 
U. S. District Court in his native 
state of Washington, Federal Judge 
Homer T. Bone, until recently U. S. 
Senator from Washington, unleashed a 
savage attack on the private power in- 
dustry in the May issue of The Interna- 
tional Teamster. This is the official mag- 
azine of the International Brotherhood 
of Teamsters, Chauffeurs, Warehouse- 
men, and Helpers of America (AFL). 
In what may be regarded by some as 
a surprising commentary on judicial tem- 
perament, impartiality, and fairness of 
viewpoint, Judge Bone goes on to charge 
that privately owned public utilities — 
especially the electric power industry— 
are engaged in a gigantic confidence game 


at the expense of other taxpayers and 
the American public, by representing 
that they pay a great deal of taxes while 
in fact they pass it all on to their cus- 
tomers. His accusation intimates that 
public utilities alone, of all other indus- 
tries, resort to this snide subterfuge. 
Judge Bone’s article states: 


The status of private electric power com- 
panies of the United States in this tax pic- 
ture is indeed an interesting one. Under 
systems of so-called state regulation of rates 
and charges, these private outfits are per- 
mitted to add to electric bills, and pass on to 
the consumer every penny of all the taxes 
they pay to local, state, and Federal govern- 
ments. 

Taxes have also been declared by the 
courts to be an “operating expense,” and 
stand in the same category as wages paid 
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out by these concerns. Since all of this is 
accomplished under law and the sanction of 
the courts, the claims of these companies 
that they are “heavy taxpayers” constitute 
about the cheapest bit of buffoonery the 
country has ever witnessed. They are not 
taxpayers. They are tax collectors. They 
collect every penny of the taxes they pay 
from their customers, and merely pass these 
taxes on to the proper taxing agency. The 
next time any reader of this journal sees a 
big advertisement of a private power com- 
pany in which it boasts about the taxes it 
pays, the facts will provide a complete 
refutation of that claim. 

Hitler has given the world an illustration 
of how a falsehood, repeated frequently 
enough, takes on the aspect of truth in the 
minds of many folks. Private power com- 
panies have spent huge sums of money ad- 
vertising a virtue which they do not pos- 
sess. 

The Federal government recently at- 
tempted to compel one big private power 
company to make some sort of tax contribu- 
tion from its own profits, and objected to 
its passing on to consumers all the war taxes 
which the government was collecting. 

The private power company stoutly re- 
sisted the attempt of the Federal government 
to make it pay any portion of its taxes out 
of company profits, but insisted upon a 
recognition of the rule that it be permitted 
to pass on to consumers all of these taxes. 
Under such conditions, it would make abso- 
lutely no difference to the company how 
much taxes amounted to, as long as the 
owners of the power property were not com- 
pelled to contribute any part of them out of 
company profits. ... 

Outside of the utility field, there is not a 
single business enterprise in America which 
operates under the sort of tax rules I have 
described. It is also of more than passing 
interest to note the fact that private power 
companies are also permitted to charge ad- 
vertising to the consumer, and this sort of 
expenditure is regarded as an “operating ex- 
pense.” 


HE obvious fact, of course, is that 

there is no other industry — regu- 
lated or unregulated—that doesn’t do the 
same thing the public utilities do, as far 
as passing on taxes to their ultimate con- 
sumers is concerned. Judge Bone must 
surely know that from the time he gets 
up in the morning and shaves himself 
with a tax-paid razor until he goes to bed 
at night and throws his tax-paid shoes 
under the bed, practically every article of 


human consumption or utilization with 
which he comes in contact has been sold 
successively down the line, from the 
manufacturer through the distributor 
and retailer, on the basis that the price 
received on these successive transactions 
would afford some sort of profit over and 
above the taxes which the vendor (manu- 
facturer, distributor, or retailer) must 
pay in addition to other business and op- 
erating expenses. 

If this were not so, it is clear that none 
of these commercial interests could pos- 
sibly stay in business except on the basis 
of charitable nonprofit enterprise or 
subsidy. 

The same rule must hold, of course, 
for privately owned utilities. The only 
exception to this elementary rule of 
business mathematics would be govern- 
ment services and products which are not 
only tax exempt but, in most cases, tax 
subsidized in the bargain. 

As a matter of fact, until the OPA 
controls were placed on general com- 
mercial commodities and services for the 
war emergency, public utilities, by rea- 
son of their previous status as regulated 
businesses, were about the only forms of 
business which did not have the right to 
increase prices automatically to offset 
any tax increases. For the duration, pre- 
viously unregulated business must now 
seek specific authority from OPA to in- 
crease ceiling rates to offset tax increases 
(as in the case of recent OPA-approved 
liquor price increases to offset excise 
taxes). Public utilities have always had 
to do this, as Judge Bone should well 
know. 

The balance of Judge Bone’s article 
goes on to urge the establishment of pub- 
lic power systems, under which the prob- 
lem of passing on taxes would un- 
doubtedly be eliminated entirely—for the 
simple reason that they would not even 
be collected. 

Of course, the burden would be cor- 
respondingly spread to other taxpayers, 
but that is another story. 


—F.X.W. 
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The March of 
Events 


President Urges MVA 


HE Murray Missouri Valley Authority 

Bill pointing the way to unified, com- 
prehensive control and utilization of the 
waters of the Missouri river system was in- 
troduced in the House of Representatives last 
month by Representative John J. Cochran, of 
St. Louis. 

As the measure already is in the Senate, 
having been introduced last August by Sen- 
ator James E. Murray of, Montana, the ques- 
tion of applying the successful principles of 
the TVA to the development of the Missouri 
river and its tributaries is now squarely be- 
fore Congress. 

The bill would create a Missouri Valley Au- 
thority on the general pattern of the Tennes- 
see Valley Authority, with power to build 
dams, reservoirs, and other works for the pre- 
vention of floods, for irrigation of arid crop 
lands, for the promotion of navigation, for 
the generation and distribution of electricity, 
for soil conservation, and in general for the 
best and broadest development of the re- 
sources of the great Missouri river drainage 
basin. 

Representative Cochran said that Senator 
Murray had asked him to put the bill before 
the House and he was glad to do so because 
he thought it offered the only sound solution 
of the controversial problems which have so 
long delayed improvement of the Missouri 
river and its tributaries, 

The need of an MVA is demonstrated, 
Cochran said, by the clashes which have oc- 
curred over Missouri river development plans 
proposed by other Federal agencies. In re- 
ports to Congress, the Army Engineers and 
the Bureau of Reclamation have proposed 
large-scale developments, estimated costs 
being over $650,000,000 and over $1,000,000,- 
000, respectively. 

Mixed congressional reaction greeted a rec- 
ommendation by President Roosevelt on Sep- 
tember 21st that an agency similar to the Ten- 
nessee Valley Authority be set up for the 
Missouri river basin. Senator Robertson, Re- 
publican of Wyoming, told a reporter he was 
against “such a Federal setup” and instead 
favored “state control of waters in the re- 
spective states.” Senator Langer, Republican 
of North Dakota, said he was “100 per cent 
for the idea.” He, also, has presented a bill un- 
der which a Missouri Valley Power Admin- 
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istration would be organized, headed by a 
$10,000-a-year administrator. 

Asserting he always had favored “the TVA 
for the TVA area,” Senator Wheeler, Demo- 
crat of Montana, said the “question of whether 
the type of legislation we want for the Mis- 
souri river basin would be identical with TVA 
must be studied in the light of all existing 
conditions surrounding the area.” 

President Roosevelt, in his message to Con- 
gress, said that for years he had “advocated 
the establishment of separate authorities to 
deal with the development of certain river 
basins where several states were involved” 
and the general functions of the TVA might 
well serve as a pattern. 

Representative Rankin, Democrat of Mis- 
sissippi, on September 20th introduced a bill 
asking creation of a Missouri River Author- 
ity which is identical with the one submitted 
in the Senate by Senator Gillette, except that 
it eliminates two sections referring to labor. 


Manly Elected FPC Chairman 


A its first meeting with full membership 
4 since the Senate’s confirmation of the ap- 
pointment of Leland Olds, the Federal Power 
Commission on September 21st unanimously 
elected Basil Manly its chairman for the pe- 
riod ending June 22, 1948, the expiration date 
of Mr. Manly’s present appointment. Mr. 
Olds, the commission’s former chairman, was 
unanimously elected vice chairman for the 
remainder of 1944. 

Mr. Manly, who was born in Greenville, 
South Carolina, on March 14, 1886, has served 
as acting chairman of the commission for 
the past three months. He was vice chairman 
of the commission from 1933 to 1936 and has 
been reélected to that office for the years 
1942-1944. Mr. Manly was first appointed a 
member of the FPC in 1933 and was commis- 
sioner in charge of the National Power Sur- 
a the Electric Rate Survey in 1933- 


In 1938 Mr. Manly was appointed by Presi- 
dent Roosevelt as vice chairman of the Na- 
tional Defense Power Committee, which de- 
vised plans for the wartime mobilization of 
electric power supply, and he also served as 
chairman of the committee on generation and 
distribution, National Association of Railroad 
and Utilities Commissioners, in 1939. 

During World War I Mr. Manly was joint 
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chairman, with former President William 
—— Taft, of the National War Labor 
ar 


President Hails Rural 
Electrification 


ayer agp Roosevelt last month expressed 
the opinion that due to the “press” of 
the war “many of us have overlooked the 
rapid expansion which has taken place in ru- 
ral electrification since this administration in- 
stituted the Federal rural electrification pro- 
gram in 1935.” 

The occasion for Mr. Roosevelt’s comment 
was the signing of a bill recently passed by 
Congress to give statutory authorization to 
several New Deal agricultural programs for 
which Congress appropriated money from 
time to time. The measure, known as the 
Pace Bill, provided, among other things, for 
permanent authorization for the loan funds 
of the Rural Electrification Administration 
as well as a “liberalization” in the current 
terms of the advances. 

“Those provisions will make it possible to 
bring electricity to many more thousands of 
farm homes which could not previously be 
served,” Mr. Roosevelt said in a formal state- 
ment issued from the White House in con- 
nection with his approval of the legislation. 

In emphasizing the extension of electrifica- 
tion in the farm areas under the New Deal, 
Mr. Roosevelt said: 

“When the program was instituted in 1935, 
only one out of every ten of our farm fami- 
lies had central station electric service. To- 
day 43 per cent of our farms are electrified— 
in spite of the necessary curtailment in con- 
struction resulting from the exigencies of 
war. 

“On the other side of the picture, we must 
bear in mind that there are still approximately 
seven million farm houses and other rural 
homes still without the benefits of electricity. 
The comforts and economic advantages of 
electricity are greatly desired by these Ameri- 
can homes. I am sure of it, and I am sure 
that you agree with me. Not _only are these 
rural dwellers of America anxious to partici- 
pate in the advantages of farm electricity, 
but most of them, as a result of improved 
farm income, are now in a better position to 
acquire and make effective use of electrical 
labor-saving devices.” 


Opposes Utility Profits 


_—— that surveys are being made by 
public utility companies for the purpose 
of building electric lines in 


“lucrative terri- 
tories,” Agriculture .Secretary Wickard said 
recently no one should be permitted to erect 
lines that would serve only “profitable areas. 

Such a practice, he told a quarterly meeting 
of the Wisconsin Electric Codperative, would 
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make it impossible for the Rural Electrifica- 
tion Administration to serve other areas with- 
out a loss. 

“If we permit cream skimming of all the 
good territories, a lot of people are going to 
be left without the benefits of electricity.” 

Saying he knew how anxious farm fami- 
lies have been to obtain electricity, Mr. Wick- 
ard added that “unless you and I and every- 
one interested in the welfare of rural people 
present the real situation to them, they will 
never realize that their obtaining of electric- 
ity may be at the cost of denying someone 
else the same privilege.” 


FPC Sets Hearing Dates 


gp Federal Power Commission on Sep- 
tember 19th announced its order setting 
hearing for October 24th at Denver, Colorado, 
on an application filed under § 7(c) of the 
Natural Gas Act, as amended, by Kansas-Colo- 
rado Utilities, Inc., Lamar, Colorado, for a 
certificate of public convenience and necessity 
to acquire and operate all the Central Gas 
Utilities Company’s facilities located in Baca 
and Prowers counties, Colorado, and Stevens, 
een Hamilton, and Grant counties, Kan- 


The facilities Kansas-Colorado Utilities pro- 
poses to acquire include, according to the ap- 
plication, one wholly owned gas well, an un- 
divided one-half interest in three gas wells, 
oil and gas leases, and a pipe-line system of 
which the principal transmission line runs from 
a point in Stevens county, Kansas, in a north- 
westerly direction to a point near Johnson, 
Kansas, and from there in a northwesterly di- 
rection to Lamar, Colorado. From the point 
near Johnson another line runs in a southwest- 
erly direction to Springfield, Colorado. 

According to the application, the’ company 
proposes to pay the Central Utilities Com- 
pany $1,000,000 for the property to be ac- 
quired plus the inventory value of the mer- 
chandise and supplies on hand at the date of 
acquisition. The applicant will issue securi- 
ties to finance the transaction. It is proposed to 
complete the acquisition on November 1, 
1944. No change in the rates established by 
the Central Gas Utilities Company was pro- 
posed, the application. stated. 

The facilities, which will be operated as a 
single integrated system, will be used to serve 
gas consumers in Syracuse, Kansas, Lamar, 
and Springfield, Colorado, and some twelve 
smaller Kansas and Colorado communities, as 
well as five industrial consumers located along 
the main transmission line. 

The order setting hearing provides that in- 
terested state commissions may participate in 
the hearing as provided in the Provisional 
Rules of Practice and Regulations under the 
Natural Gas Act. 

The FPC has also announced its order set- 
ting hearing for October 23rd at Denver on 
an application filed under § 7(c) of the Natu- 
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ral Gas Act, as amended, by the Canadian 
River Gas Company for authority to construct 
and operate an a 600-horsepower com- 
pressor unit and a 125-kilovolt ampere electric 
generator and other necessary equipment at the 
company’s Dalhart compressor station, near 
Dalhart, Texas. 


Power Figures Released 


A PPROXIMATELY 45 per cent of all electric en- 
ergy consumed in the five Pacific North- 
west states of Oregon, Washington, Idaho, 
Montana, and Utah during the 12-month pe- 
riod ended June 30, 1944, was supplied by the 
two big Federal power plants at Bonneville 
and Grand Coulee dams, according to figures 
released on September 14th by the Bonneville 
Power Administration. 

During the fiscal year 1944, the Bonneville 
Administration sold more than 8,500,000,000 
kilowatt hours of electric energy at a total 
cost to its customers of $20,893,363, or an av- 
erage of 2.39 mills per kilowatt hour. The rapid 
growth of the Bonneville Power Administra- 
tion to its present position as one of the three 
largest power-marketing agencies in the na- 
tion is shown clearly by a comparison with 
1939 power sales which totaled only 30,042,- 
911 kilowatt hours at a cost of $49,835. Pres- 
ent output of the Bonneville and Grand Cou- 
lee power plants is averaging between 25,000,- 
000 and 30,000,000 kilowatt hours per day, or 
approximately 10,000,000,000 kilowatt hours a 
year. 


Navy Lukewarm on Seaway 


B te Navy Department has “no objection” 
to the proposed St. Lawrence river im- 
provement program as a postwar project, it 
was revealed last month. 

In what was considered a lukewarm effort 
in support of the project, which would deepen 
the St. Lawrence to permit sea-going vessels 
to ply the Great Lakes, Secretary of the Navy 
James Forrestal wrote Senator Josiah W. 
Bailey, Democrat of North Carolina, chairman 
of the Senate Commerce Committee, of the 
Navy’s position. 

The letter, dated September 7th, was written 
in response to the committee’s request for a 
Navy report on proposed St. Lawrence legis- 
lation. f 

Forrestal wrote that while certain benefits 
would accrue to the national defense from the 
proposed seaway improvements, it was the view 
of the Navy Department that because of the 
general man-power shortage and the higher 
priority which must be given other projects 
in efficiently prosecuting the war, the work 
should not be undertaken at this time. 

If the legislation were amended to provide 
for the proposed improvements as a postwar 
project, the Navy Department would have no 
objection to its enactment, Forrestal added. 

Senator George D. Aiken, Republican of 
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Vermont, author of the measure, has stated 
that the seaway improvement would be pro- 
posed as a postwar project to stimulate em- 
ployment. He. said that he intended to attach 
it to the Rivers -andHarbors Bill when that 
legislation, already passed by the House, comes 
up in the Senate. 

Leo T. Crowley, Foreign Economic Admin- 
istrator, urged Congress on September 21st to 
approve the $420,000,000 St. Lawrence seaway 
and power project for immediate construction 
after the war, declaring it would facilitate 
commerce and aid the New England states. 
His views were set forth in a letter which 
Senator Aiken read to the Senate. The Ver- 
mont Republican contended that Senator Over- 
ton, Democrat of Louisiana, as head of a sub- 
committee considering the project, had blocked 
consideration of it because Overton believed it 
would injure New Orleans and other southern 
ports commercially. 

“The power supply provided by this project 
is needed in the northeastern section of the 
United States in an area that contains 20 per 
cent of the population, and nearly 25 per cent 
of manufactures in the United States,” Crow- 
ley wrote Aiken. 

“As we return to peacetime commerce we 
are going to need this facility more than ever 
before because greater international exchange 
of goods and services must be one of the 
foundations of peace. .. . It is truly a project 
for the national welfare.” 


Poe Doubts Conversion 


Siege say of either the 24-inch crude oil 
or the 20-inch petroleum products pipe 
lines, two emergency projects operating from 
Texas to the East coast, to the transportation 
of natural gas is unlikely, in the opinion of E. 
Holley Poe, authority on natural gas and for- 
mer executive vice president of the govern- 
ment’s Petroleum Reserves Corporation. 

Mr. Poe’s remarks were made in answer to 
a question posed recently at the meeting of 
the Empire State Petroleum Association. He 
said he could not foresee the conversion based 
on the status of the markets, problems of regu- 
lation, and taxes. 

Mr. Poe said the 20-inch line might be 
adapted to the movement of natural gas but 
“in my judgment it would be difficult to con- 
vert that line with sufficient pressure to deliver 
a quantity of gas here.” He remarked that he 
had no opinion on the 24-inch line but added: 
“T can’t see the necessity for it at this time nor 
for the near future.” 

Mr. Poe said that completion of the Ten- 
nessee Gas & Transmission line project this 
month would probably alleviate care of the 
shortage of natural gas in the Appalachian 
area. 

He said the fuel oil and natural gas indus- 
tries continue to overlap in the fields of heating 
and power generation in certain regions of this 
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country “but any competitive factors involved 
in supplying such markets are infinitesimal 
when compared with the inroads which other 
industries will attempt to make on our business 
when the war is over. In the gas industry we 
are faced with the uncertainties of additional 
regulation both from the Federal and state 
governments. We are going to have to deter- 
mine those uses to which we think natural gas 
should be devoted and this decision will take 
careful thinking, wise planning, and construc- 
tive presentation of our case before those au- 
thorities who are most interested at this time 
in the conservation and utilization of our re- 
sources.” 


FPC Announces Authorization 


T= Federal Power Commission on Sep- 
tember 22nd announced its order authoriz- 
ing the Southern Natural Gas Company, a 
Delaware corporation with its principal offices 
in Birmingham, Alabama, to construct and op- 
erate additional facilities in Alabama, Georgia, 
Louisiana, and Mississippi and to abandon 
about two miles of pipe line near Bessemer, 
Alabama. 

The facilities, with the exception of a 
dehydration plant in the Monroe gas field 
near the company’s Perryville, Louisiana, com- 
pressor station and a new water-cooling sys- 
tem at that station, have been completed and 
are in operation, and last month’s order pro- 


vides that the additional facilities at Perry- 
ville shall be completed before the end of the 
year. 

The facilities involved in the order are re- 
quired, the order states, for the delivery of 
natural gas to a vital war industry and to 
maintain adequate service to the company’s 
existing customers. The line the company pro- 
poses to abandon has not been used for several 
years and serves no useful purpose in its pres- 
ent location, the order added. 


Would Alter SEC Act 


Goxsee Arthur H. Vandenberg, Republican 
of Michigan, on September 19th introduced 
legislation to change the level under registra- 
tion provisions of the Securities and Exchange 
Act from $100,000 to $300,000. He said his 
proposal was in the interest of stimulating 
flow of capital into small enterprises after the 


war. 

The bill was in line with comments of Chair- 
man Ganson Purcell of the SEC made public 
last month, in which the chairman said if “it 
should be deemed by Congress to be sound 
policy to relax the registration provisions of 
the act in an effort to stimulate the flow of 
capital into small business enterprises, we be- 
lieve it would be preferable to do so by rais- 
ing to $300,000 the exemption provided 
rather than by relaxing the disclosure require- 
ments generally.” 


Arizona 


Makes Purchase Offer 


AY’ offer of $9,000,000 for properties of the 
Tucson Gas, Electric Light & Power 
Company, a subsidiary of Federal Light & 
Traction Company, was made recently by 
Mayor Henry O. Jaastad of Tucson in a tele- 
gram to C. H. Nichols, president of Federal 
Light & Traction. 


* 


The offer was made in accordance with a 
recommendation by the Tucson city council 
and a recently appointed citizens’ utilities com- 
mittee. The committee urged early steps toward 
acquisition of the properties, in order to fore- 
stall a possible offer in excess of the $9,000,000 
valuation fixed by Duff & Phelps, Chicago en- 
gineers, employed by the city to appraise the 
properties. 


Arkansas 


Attacks Rate Order 


NNULMENT of an order by the state utili- 
ties commission requiring Arkansas 
Power & Light Company to reduce its gross 
electric revenues by $975,000 a year was asked 
in a suit prepared on September 15th for filing 
in Pulaski County Circuit Court. 

Setting forth eleven particulars in which it 
contended the department’s findings were 
erroneous and unlawful, the petition charged 
that the order was “arbitrary, capricious, and 
unreasonable” and outside the department’s 
jurisdiction. It was charged the commission 
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ignored company evidence on reproduction 
costs and the value of its properties. 

The commission order was issued June 24th, 
after hearings that continued for five months. 


Asks Bigger Appropriation 


HE state utilities commission included in 

its 1945-46 budget request to the comp- 

troller last month a provision for a $5,000-a- 
year job as attorney. 

The present appropriation includes a $10,- 

000 item for special services out of which spe- 

cial attorney’s fees have been paid. Richard 
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B. McCulloch has served the commission as 
special attorney. The $10,000 is included also 
in the budget request. 

The commission sought an appropriation of 
$126,100 in place of the present $119,000. It 
asked for $1,500 for office equipment and 
asked $4,200 for the job of rate engineer- 
statistician. 

A lower-paid job was abolished. 


Has Postwar Program 


T= Arkansas Power & Light Company 
was recently reported to be working on a 


postwar program that can be placed in effect 
immediately after the war with Germany is 
terminated. President C. H. Moses, addressing 
stockholders of the company at their annual 
meeting in Little Rock, said “events in Europe 
are moving so fast that our engineering de- 
partment is having difficulty in keeping up with 
our speedy postwar program.” He intimated 
that the company has completed a postwar pro- 
gram costing several million dollars. 

Stockholders reélected the board of direc- 
tors, which then reélected all officers. The 
stockholders approved the company’s refinanc- 
ing program. 


California 


Hetch Hetchy Talks Start 


HE first of a series of conferences between 

San Francisco city officials and the Pacific 
Gas and Electric Company on disposal of 
Hetch Hetchy power was conducted last month 
in Mayor Lapham’s office. 

Lapham ; Marshall Dill, president of the city 
utilities commission; Utilities Manager E. G. 
Cahill; and Dion Holm, assistant city attorney, 
met with James Black and John P. Coghlan, 
president and vice president, respectively, of 
the PG&E. 

Describing the session as “purely explora- 
tory,” Lapham said that the meeting was de- 
voted to a discussion of the proposal offered 
by Abe Fortas, Under Secretary of the In- 
terior, that the city rent PG&E facilities for 


cash and distribute the power for municipal 
uses, 

Fortas also suggested that the city sell 
to large outside consumers. 

“We are proceeding in good faith along the 
lines that Fortas suggested,” Lapham said. “We 
have not much time, as the plan must be pre- 
pared by January Ist. However, the PG&E 
has indicated its willingness to codperate.” 

Black said that he was familiar “in a general 
way” with the Fortas proposal. But, he added, 
there were obstacles which would have to be 
removed. He said that it would be a difficult 
task to work out a deal in which the city would 
make as much off the power as it has in former 
years. Revenue from Hetch Hetchy power in 
the past has brought the city $2,400,000 an- 
nually. 


Colorado 


Agrees to Buy Gas Company 


TS Public Service Company of Colorado 
has reached an agreement to buy Pueblo 
Gas & Fuel Company, which distributes nat- 
ural gas to the city of Pueblo, it was learned 
in financial circles recently. Cities Service 
Power & Light Company is the seller. The 
Securities and Exchange Commission must 
approve the deal. 

A check-up at offices of the Public Service 
Company in Denver brought the statement that 
a contract was being drawn up for the sale, 
but final papers had not yet been signed. 


¥ 


Explaining the deal, Public Service officials 
said the local company planned to buy the 
3,500 shares of common stock of a par value 
of $100 each. The price was reported to be 
between $350,000 and $400,000. Pueblo has 
$298,000 of 5 per cent bonds outstanding. These 
are due in 1953. 

The purchased company would operate un- 
der its present incorporation and name and 
there would be no change in personnel, offi- 
cials said. 

The Cities Service Power & Light Company 
acquired the Pueblo Company about thirty 
years ago. 


Illinois 


Orders Lines in Bankruptcy 
A DRASTIC move toward reorganization of 
Chicago’s antiquated traction system was 
made on September 18th when Judge Igoe of 
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the Federal District Court ordered the Chi- 
cago Surface Lines into bankruptcy and ap- 
pointed four trustees and a new executive to 
manage the properties. 

In a written opinion Judge Igoe, having held 
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that the city of Chicago had no legal right to 
make any so-called offer for the surface and 
elevated lines, with a view to unification under 
municipal ownership, gave more than a sig- 
nificant hint that the surface lines might be 
allowed to reorganize separately without a 
franchise. 

Two of the trustees appointed have been re- 
ceivers for the surface lines in equity receiver- 
ship, which endured for seventeen years. They 
are Charles H. Albers and Edward J. Fleming. 
The others are Charles C. Renshaw and 
Thomas J. Friel. 

The new executive head of the lines is John 


E. Sullivan. His title is chairman of the joint 
board of management. He has been chief finan- 
cial officer of the surface lines since 1941 and 
also has the titles of vice president and treas- 
urer. 

Sullivan and the trustees are to administer 
the business affairs of the lines and as “dis- 
interested parties” formulate a reorganization 
plan. It was indicated that Walter A. Shaw, 
the present joint board head, would be retained 
in an executive capacity. 

Judge Igoe said the court favored improve- 
ment of the properties and set October Ist as 
a date for hearing on the matter. 


lowa 


REA Plans More Farm Power 


gree plans to install 5,900 more miles of 
electric lines to serve 85,000 more Iowa 
farms were discussed at the opening session 
on September 20th of the Iowa Rural Electric 
Cooperative Association’s 2-day annual meet- 
ing held at Des Moines. 

More than 350 men from the 52 rural electric 
cooperative associations in Iowa gathered for 
the third meeting of the organization. 

Six committees formed by members of the 
association have been working on postwar 
plans for the construction of new electric lines 
that will enable nearly every farm home in 
Iowa to be — with electric power a few 
years after the war. 

e REA now serves over 60,000 farm 
pmarese in Iowa that are producing food for the 
war effort,” O. J. Grau, president of the asso- 
ciation, said. He pointed out that there are 
approximately 200,000 farm homes in the state. 

The Iowa association was said to be the 


strongest REA organization in the United 
States. Out of the 52 rural electric codperatives 
in the state, 51 are members of the association. 
The only cooperative that is not a member 
= represented at the meeting, however, Grau 
said, 

Harry Slattery, REA Administrator, told 
the delegates every farm home in the United 
States will be able to have electric power a 
short time after the war ends. He said a com- 
mittee was set up two years ago to give con- 
sideration to a postwar program. 

“In the post Civil war days it was the trans- 
continental railroads and construction of canals 
and roads that took up the unemployment sag 
of the men who came from the battlefields and 
after this war the REA will play an important 
part in taking up this sag.” 

E. Stoneman, president of the National Rural 
Electric Codperative Association, told the con- 
vention that he believed appropriations for 
REA work will probably be considerably 
larger during the postwar period. 


Kentucky 


Urged to Investigate Excess 
Profits 


trege profit taxes for utilities should not 
be deductible as operating expenses, Hal 
O. Williams, former director of law for the 
city of Louisville and now an attorney for 
the Office of Price Administration, told the 
closing session of the fifteenth annual meeting 


of the Kentucky roto tang League at Mam- 
moth Cave on September 21st. 

Recent decision of the Michigan Supreme 
Court, which resulted in a $10,450,000 rate re- 
fund for customers of the Detroit Edison Com- 
pany, of Detroit, was explained by the speaker. 
He said the decision was to the effect that nor- 
mal taxes may be deducted as operating ex- 
pense, but high taxes brought on by the war 
should not be classed as a deductible item. 


Maryland 


Sale of BTC Stock OK’d 


os state public service commission on Sep- 
tember 20th approved the petition of 
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American City Lines, Inc., for permission to 
obtain up to 30 per cent of the total voting se- 
curities of the Baltimore Transit Company. 

At the same time, the commission, in effect, 
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impounded the transit company’s maintenance 
and equipment reserves, amounting to more 
than $6,000,000, expressly stipulating that this 
money could not be transferred or diverted to 
any other purpose. 

In granting American City Lines, part of 
a large and growing public transportation em- 
pire, permission to buy 30 per cent of the Balti- 
more Transit Company’s voting securities, the 
commission made it clear that it meant 30 per 
cent and no more. 

The commission also stipulated that Ameri- 


can City Lines must report, with affidavits, 
the acquisition of any voting trust certificates 
or stock immediately upon purchase and that 
after January 1, 1945, there must be a quarterly 
report showing any additional purchases, the 
amounts invested, and the percentage of total 
voting rights possessed. 

American City Lines is a part of a group of 
interlocking and subsidiary companies operat- 
ing public transportation systems in 31 towns 
and cities, including St. Louis, with general 
offices in Chicago. 


Nebraska 


To Vote on Deal 


es of the Consumers Public Power Dis- 
trict distribution system in Beatrice will 
be decided November 7th, when Beatrice citi- 
zens vote on a proposal whereby the city would 
take over the system and consolidate it with 
the municipal system. 

The ordinance, taking the issue to the peo- 
ple, was signed last month by Mayor Bert A. 
Manning and approved by the council, which 
also rejected Consumers’ prices of $917,000 for 
complete properties and $664,000 for distribu- 
tion lines. 

The ordinance was passed after Public 
Works Commissioner Velmer J. Morris and 
City Engineer Ed Thieman told the council 
negotiations for an acceptable price for the 
properties had proved futile and that there was 
no basis for further negotiations. 

Properties to be acquired under the proposal 
include only the distribution system, exclusive 
of the generating plant. If a majority favors 
unification of the electric systems under city 
ownership, the state supreme court will desig- 
nate three district judges to fix the price. 


Lawyers File Brief 


TTORNEYS for the Nebraska Power Com- 
pany, appearing this time in the role of 
attorneys for Martin W. Nelson and Edward 
Hoffman, who were successful in securing 
a district court decision at Omaha halting 
negotiations for the purchase of the company’s 
property by the city, filed a 150-page brief in 
the state supreme court on September 14th, 
where an appeal had been lodged. 
The attorneys took the position that the 
electors have the legal right, before the Peo- 


ples Power Commission takes any further 
steps, to ask a vote of the people whether they 
want to buy the property or not. They said 
that the petition signed by Nelson and Hoffman 
and 26,000 others properly invoked the refer- 
endum section of the home rule charter. 

They cited a number of legal authorities to 
show that the go-ahead resolution of the coun- 
cil could not be designated as administrative 
or executive or judicial in character (such 
resolutions are not subject to referendum), and 
to support their position that the resolution 
involves the determination of a permanent pub- 
lic policy. 

It was argued that the action of the city 
council was legislative in character, and that 
to say that the referendum ordinance did not 
apply to the resolution in question was to nar- 
rowly construe that section of the home rule 
charter providing for a referendum. They 
pointed out that the law under which the coun- 
cil acted did not purport to declare that the 
creation of a power commission was necessary 
in the public interest, and hence it is left for 
the electors of the city, in advance of any act 
of negotiations looking to a purchase or con- 
demnation, to say whether they want such 
action to be taken. 

The resolution of the committee of 59, 
adopted by the city council on September 18th, 
recommended further effort to agree upon price 
through negotiations and when, in the judg- 
ment of the city council, such further effort has 
failed, the lawmakers follow the statutory 
method of appraisement. 

While final decision rests with the council, 
Stanley Maly, chairman of the special “price” 
committee, said he was convinced that the 
committee had reached the point where fur- 
ther negotiation effort was useless. 


New Jersey 


Disputes FPC Figures 


HE Federal Power Commission proposal 
to revise Public Service Electric & Gas 
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Company’s electric plant valuation downward 
by $68,000,000 “clearly violates” FPC’s own 
system of accounts. This opinion was ex- 
pressed recently by Lyle McDonald, company 
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vice president and controller, before FPC Ex- 
aminer Edward B. Marsh. McDonald testified 
at a hearing on an order directing the com- 
pany to show cause why it should not revise 
its $350,000,000 electric plant total sharply 
downward. The staff has charged that $68,000,- 
000 represents write-ups and other inflationary 
items over original cost. 

McDonald, under questioning by Randall J. 
LeBoeuf, Jr., of New York, special company 


counsel, asserted the reclassifications asked by 
the FPC staff disregard the actualities of the 
company’s structure and would weaken its 
credit. LeBoeuf at the opening of the hearing 
on September 18th said that the révisions would 
make the company appear insolvent. Going 
into detail on the FPC staff’s report, Mc- 
Donald said two of its accounting classifica- 
tions are “mere fictions” which do not appear 
in the FPC regulations. 


eB 
New York 


Plans Rate Cuts 


ALPH H. Tapscott, president of the Con- 
R’ solidated Edison Company of New York, 
Inc., on September 15th promised lower rates 
for consumers of the Consolidated Edison 
system upon completion of a proposed merger 
of five operating subsidiaries into the parent 
company to form a single operating setup. 

In a statement submitted to the state public 
service commission, Mr. Tapscott declared that 
financial economies made possible through the 
proposed consolidation, which the state agency 
has been asked to approve, would be made 
available immediately for rate reductions and 
further standardization of rate structures. 

Mr. Tapscott estimated that immediate sav- 
ings upon completion of the consolidation 
would total between $650,000 and $1,000,000 a 
year in operating expenses and that, in addi- 
tion, there would be a gross saving of about 
$1,250,000 in taxes, based on 1943 figures. 
Other economies, he said, would materialize 
over a period of years. 

System companies involved in the proposed 
consolidation include the Brooklyn Edison 
Company, Inc., the New York & Queens Elec- 
tric Light & Power Company, the New York 
Steam Corporation, the Westchester Lighting 


Company, and the Yonkers Electric Light & 
Power Company. Formal petition was made to 
the commission two months ago. 


Board Heads Quit 


HREE members of the board of directors of 

Niagara Hudson Power Corporation, in- 
cluding Paul A. Schoellkopf, chairman, re- 
signed on September 21st, declaring in a letter 
to the directors that they wished to devote their 
time to reorganization of the company’s western 
New York affiliate, Buffalo, Niagara & East- 
ern Power Corporation. 

Mr. Schoellkopf will continue as chairman 
of the board of Buffalo, Niagara & Eastern 
and as president of Niagara Falls Power Com- 
pany. Resignations of Colonel William Kelly, 
president of Buffalo, Niagara & Eastern, and 
Dr. Norman R. Gibson, vice president of Buf- 
falo, Niagara & Eastern, were also submitted 
at a meeting of the Niagara Hudson board. 

Earle J. Machold, president of Niagara Hud- 
son, said that the resignations would not affect 
the relations existing between Niagara Hud- 
son and Buffalo, Niagara & Eastern Power 
Corporation, and added that the board of 
Niagara Hudson had accepted the resigna- 
tions “with deepest regret.” 


S 
Ohio 


Utility Sale Stays 


ey Securities and Exchange Commission 
on September 22nd denied rehearing on 
the proposed sale by Associated Electric Com- 
pany of Ohio-Midland Light & Power Com- 
pany, Canal Winchester, Ohio, to three elec- 
tric coOperatives. 

Petitions for rehearing were filed by seven 


villages in the area served by the company— 
Canal Winchester, Lockbourne, Carroll, Lith- 
opolis, Tarlton, Amanda, and Groveport—and 
by Columbus & Southern Electric Company, 
another bidder for the utility. The petitions 
allege that the codperatives intend to reor- 
ganize Ohio-Midland in “contravention of the 
Ohio law and without the approval of the 
public utilities commission of that state.” 


So 
Oklahoma 


Gets Edge in Power Division 


"i gocemanepe will get about 55 per cent of the 
power output at Denison dam on the Red 
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river, with Texas getting the remainder, Gov- 
ernor Kerr said recently in Washington after 
a conference with Interior Department power 
officials. 
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Commenting on the division of the electrical 
energy from the big federally financed project, 
the governor said allocations would be made 
on a priority basis, with war projects, Rural 
Electrification Administration systems, and 
municipalities placed ahead of private utilities 
in the bid for the power. 

The governor was reported to have said it 


was because of this order and the fact that 70 
per cent of the lake created by the dam is in 
Oklahoma, that the state will receive more 
than half of the power. 

But before municipalities and REA systems 
in southern Oklahoma can receive power from 
the hydroelectric plant, many miles of trans- 
mission line must be constructed. 


Pennsylvania 


FPC Approves Proposals 


T= Federal Power Commission on Sep- 
tember 19th announced its approval of 
proposals by the Scranton Electric Company, 
Scranton, to eliminate from its electric plant 
accounts amounts totaling $6,357,561.09 repre- 
senting write-ups, intercompany profit on engi- 
neering and supervision fees, and other ex- 
cess over original cost. In detail, the company’s 
proposals reflect the recommendations made 
by the staffs of the FPC and the Pennsylvania 
Public Utility Commission. 


Security Award Presented 


6 pew Philadelphia Gas Works Company re- 
cently was presented with the National 
Security Award. This is a certificate of merit 
given by the United States Office of Civilian 
Defense for outstanding accomplishment in 
maintaining a superior standard of protection 
and security. The award recognizes an achieve- 
ment through effective joint efforts to safe- 
guard production, employees, and property, and 
stands as a mark of distinction in the na- 
tion’s war effort. 


South Carolina 


City Seeks to Acquire Utilities 


HE city of Columbia has entered into 

negotiations for the acquisition of the prop- 
erties of the South Carolina Electric & Gas 
Company in Columbia, Mayor Fred D. Mar- 
shall said recently. 

A majority of the city council has given a 
New York company the authority to investi- 
gate the possibility of the city acquiring sub- 
stantial properties of the local company, he 
added. 

Although the mayor did not disclose any 
figure, it was understood that the cost would 
be approximately $39,500,000. 

Attending the meeting at which the author- 
ity was given the New York company was the 


mayor, Councilmen Gary Paschal and Lester 
Bates. 

The mayor pointed out that if the city was 
successful in its efforts to acquire the utilities 
in Columbia, the taxes or property of the city 
would not be pledged but that revenue bonds 
would be issued. 

This is an outgrowth of the Securities and 
Exchange Commission order that the proper- 
ties be disposed of. 

Mayor Marshall said that should the com- 
pany agree to sell to the city of Columbia 
that it would be necessary to hold an election 
approving the action of the city council and 
that a test case of the action would be taken 
to the state supreme court before the final 
agreement would be reached. 


4 
Washington 


Opposes Referendum 


A STATEMENT expressing opposition to Ref- 
erendum No. 25, the public power meas- 
ure, which will appear on the general election 
ballot November 7th, has been issued by Ira 
S. Davisson, founder of Tacoma’s municipal 
power system, it was announced recently b 
the citizens committee against Referendum 25. 

In a letter to Emmett T. Anderson, chair- 
man of a Tacoma committee opposing the 
referendum, Davisson said: 

“In 1931 the believers in public utility dis- 
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tricts presented a measure before the legisla- 
ture in Olympia. Having closely studied this 
bill, it was very clear to us in the light de- 
partment that the original wording was dyna- 
mite if directed toward municipal ownership. 
Upon contacting J. D. Ross (founder of Seat- 
tle’s City Light) I found him of the same 
opinion. 

“Referendum 25 has dangerous possibilities,” 
Davisson wrote. 

The referendum would enable public power 
districts to act jointly in the acquisition of 
power facilities. 
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MOTION by the defendant for sum- 

mary judgment in an action to an- 
nul an accounting order of the Federal 
Communications Commission, in 52 
PUR(NS) 101, was denied by the dis- 
trict court, southern district of New 
York, on the ground that there must be 
a fair consideration of the circumstances 
relating to accounting for the purchase 
price of property in excess of original 
cost. 

The commission had directed the 
New: York Telephone Company to re- 
duce its surplus by the amount of excess 
of payments to American Telephone and 
Telegraph Company, its parent, for 
property acquired at prices above net 
book cost to the parent company at the 
time of the purchase. 

The property had been acquired from 
the American Company prior to 1933, 
when a revised system of accounts be- 
came effective. The purchase price of 
toll plant acquired had been agreed upon 
as being an amount equal to reproduc- 
tion cost less deterioration determined 
by field inspection and detailed appraisal. 
The price of instruments had been ap- 
proved by qualified engineers. 

At the time of these transactions the 
telephone company, under the Interstate 
Commerce Act, was prohibited from 
keeping any other accounts than those 
prescribed by the Interstate Commerce 
Commission. The court ruled that the 
company had entered the actual money 
cost of the property in accordance with 
the system of accounts then in effect. 
Plant and equipment furnished were, 
under existing accounting rules, to be 
entered at appraised value. 

Subsequently, after enactment of the 
Federal Communications Act, new ac- 
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The Latest 
Utility Rulings 


New Accounting System Not to Be Applied 
Retroactively to Write Down Surplus 


counting requirements were prescribed 
and these were attacked in court by tele- 
phone companies on the ground, among 
others, that the definition of original cost 
would require the companies to restate, 
as of January 1, 1936, their property in- 
vestment account by eliminating the 
recorded cost or investment in property 
acquired from another public utility. The 
courts, in ruling against the companies, 
acted upon an assurance and stipulation 
by counsel for the commission that 
amounts included in Account 100.4, 
Telephone Plant Acquisition Adjust- 
ments, when deemed to represent an in- 
vestment made in assets of continuing 
value, would be retained in that account 
until such assets ceased to exist or were 
retired. The Supreme Court, in 81 L ed 
142, 16 PUR(NS) 225, 57 S Ct 170, ac- 
cepted this declaration as an administra- 
tive construction binding upon the com- 
mission in its future dealings with the 
companies. It was then said that the ad- 
ministrative construction devitalized the 
objection that the difference between 
present value and original cost was with- 
drawn from recognition as a legitimate 
investment. 

Here the accounting practice followed 
at the time of acquisition was in con- 
formity with the rules of the Interstate 
Commerce Commission. Testimony that 
it did not follow good accounting prac- 
tice would be immaterial if the practice 
followed was within the regulations then 
in force. The court continued with the 
following statement: 

The administrative construction referred 
to, and plainly appearing in the stipulation 
then filed by the counsel for the Federal 
Communications Commission, is not present 


in any of the other cases to which our at- 
tention has been called; and this case, for 
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that reason, if for no other, is clearly to be 
distinguished from those cited. That ad- 
ministrative construction, if none other, it 
seems to us, precludes the action now taken 
until (1) there has been a “fair consideration 
of all the circumstances,” and (2) unless 
the difference between the original and pres- 
ent cost is not “a true increment of value” 
but is a “fictitious or paper increment” ; and 
action to obliterate must depend upon “evi- 
dentiary circumstances” later to be devel- 
oped. 

Here there has been no determination 
whether the difference between original cost 
and the price claimed to have been paid is a 
true increment of value, unless it is the arbi- 
trary determination that it cannot be because 
it is the result of a transaction between a 
parent and an affiliate. There might be real 
doubt to make such a determination if based 
upon any such theory. New York Edison Co. 
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v. Maltbie, 244 App Div 685-689, 281 NY 

Supp 223, affirmed 271 NY 103. 

The transaction had been recorded at 
“actual money costs,” and the court did 
not understand that the fairness of the 
appraisals then made was questioned. 
The commission’s position was that the 
fairness of the appraisals was immaterial 
because in transactions between affiliates 
the transferee is bound to take the trans- 
feror’s net book cost. But, said the court, 
if the entries were correct when made, 
the commission, under the record, could 
not “apply retroactively a new system to 
write down the plaintiff’s surplus.” New 
York Telephone Co. v. United States et 
al. 


Plan for Bond Redemption without Premium 


Payment Approved by Court 


N order to enforce and carry out a 

plan for compliance with § 11 of 
the Holding Company Act was granted 
by the district court for the eastern 
division of the eastern judicial district 
of Missouri, in a proceeding pursuant to 
§§ 11(e) and 18(f) of the Holding Com- 
pany Act relating to the Laclede Gas 
Light Company, Laclede Power & Light 
Company, Phoenix Light, Heat & 
Power Company, and Ogden Corpora- 
tion. Objections raised by bondholders 
were based upon provisions in the bonds 
that they might be redeemed by the com- 
pany at any time at par and accrued in- 
terest and such premium, if any, as the 
board of directors might determine at 
the time of issuance of the bonds. The 
plan provided for payment and discharge 
of the bonds without payment of a pre- 
mium. 

Approval of the plan, said the court, 
turned on decision of the following ques- 
tions: (1) Is the plan an involuntary one 
and in the particular objected to? (2) 
If involuntary, has the commission 
power to authorize action contemplated 
by the plan and objected to? (3) Is the 
plan fair and equitable and appropriate 
to effectuate the provisions of § 11 of 
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the act? If these questions could be an- 
swered in the affirmative, the plan should 
be approved, otherwise not. 

The court concluded that the plan was 
not a voluntary one. It had behind it the 
compulsion of the direction of the com- 
mission as well as a Federal court. Ogden 
and certain of its subsidiaries, including 
Laclede Gas and Laclede Electric, had 
filed applications with the commission 
for approval of a plan, the purpose of 
which was to effect compliance by Ogden 
and its subsidiaries with § 11(b) and the 
terms of an amended plan of reorganiza- 
tion, dated July 10, 1939, of Utilities 
Power & Light Company, predecessor to 
Ogden. The order of the commission in 
the Utilities Power & Light Company 
Case had been confirmed by the Federal 
District Court. This order provided for 
submission of a plan by Ogden. The 
commission itself had instituted proceed- 
ings under § 11(b) and directed that all 
of the proceedings be consolidated, and 
out of the consolidated hearing came the 
order (unappealed from) the enforce- 
ment of which was sought. 

The court not only held that the plan 
was not a voluntary one, but that the part 
of the plan attacked by objectors was in- 
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voluntary on the part of Laclede Gas, 
whose bonds were outstanding. An at- 
tempt by objectors to narrow the ques- 
tion to “nonpayment of the premium” as 
being a voluntary act was rejected. It 
was said that if retirement of the bonds 
resulted from legal compulsion, the con- 
dition upon which payment of premium 
became due did not exist. 

Concerning an objection that § 26(c) 
of the act was violated because the com- 
mission was without power under that 
section to approve a plan that was con- 
trary to the mortgage contract requiring 
payment of premiums, the court pointed 
out that there could be no impairment of 
a contract where there was no obligation 
of the contract which had been impaired. 
The mortgage securing the bonds pro- 
vided “if the company shall elect to 
redeem any of the bonds,” the bonds 
might be redeemed at par and accrued 
interest and the premium. The court 


was of the opinion that under the terms 
of the mortgage there was no election be- 
cause the company was “forced” to 
redeem the bonds by operation of law. 
It was an election by the commission. 
The event calling for payment of a 
premium was not found in the record 
before the court. 

The court said that, having found that 
the orders complained of rested within 
the powers of the commission, the court 
could not substitute its discretion for that 
of the commission where there might be 
more than one way to accomplish the ob- 
jective if the one selected was fair and 
equitable to the security holders and ap- 
propriate to effect the provisions of § 11. 
The court concluded that retirement of 
the bonds by payment of principal and 
interest was a fair and equitable treat- 
ment of the persons affected and ap- 
propriate to effectuate the provisions of 
§ 11. Re Laclede Gas Light Co. et al. 
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Lease and Tax Factors Justified Building 


Sale at Price below Cost 


HE sale of an office building by 

Jersey Central Power & Light Com- 
pany for $175,000 was authorized by the 
New Jersey Board of Public Utility 
Commissioners although the company 
had recently purchased the building for 
$925,000. The prima facie loss of $750,- 
000, said the board, required affirmative 
explanation. 

The purchase had not been approved 
by the board, nor under the statute was 
the board’s approval required. The prop- 
erty had been subject to a 25-year lease, 
terminating December 31, 1951, which 
required a net cash payment of $78,000 
a year and the additional payment by the 
lessee of taxes and operating and main- 
tenance expenses. 

The lessee, Eastern New Jersey Pow- 
er Company, had been acquired by Jer- 
sey Central Power & Light Company in 
1931, and the obligations of the lease had 
been assumed. In 1940, through pur- 
chase in bankruptcy proceedings involv- 
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ing Utilities Power & Light Company, 
the property had been acquired by two 
unaffiliated individuals. Increases in ex- 
penses of building operation indicated 
that the burden to the lessee would ap- 
proximate $110,000 for 1944 and sub- 
sequently. Purchase of the property by 
the utility company terminated the lease 
obligations. 

The utility company, as part of the 
transaction, was to lease the property at 
$7,500 a year for a 2-year period, in ad- 
dition to operating expenses, taxes, and 
maintenance cost. This would result in 
a reduction of $70,500 in expense. 

Another factor motivating the action 
of the company was the advice of tax 
experts that by such purchase and sale, 
involving an apparent loss of $750,000, 
the income and excess profits tax liability 
of the utility for the year 1944 would be 
reduced by $641,250 under existing tax 
laws. Total savings of approximately 
$388,600 in operating expenses from the 
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present time to December 31, 1951, 
would also result. The board said in part 
as follows: 

The advice of the tax experts consulted as 
to tax savings may prove erroneous. If this 
should be the case it follows that in acting 
upon such advice the petitioner’s directors 
represented the stockholders and that any 
failure of expectation of reduction of tax 
liability will affect the stockholders only 
through adverse effect upon the earned sur- 
plus account. As for the customers of the 
petitioner, in the event of such failure in 
anticipated tax savings, the indicated sav- 
ings in operating expenses will nevertheless 
and inevitably ultimately flow to them in the 
making of rates. 


An immediate sale was deemed by the 
management to be desirable because it 
was expected that sales of holding com- 
pany stock would change the company’s 
tax status from that of a taxpayer hav- 
ing an excess profits tax net income tax- 
able at 85.5 per cent and making a sep- 
arate tax return to that of a taxpayer re- 
quired by law to participate in the joint 
return of its holding company under such 
circumstances that its taxable income 
would be taxed at a rate not exceeding 40 


per cent and might be as low as 25 per 
cent. The tax loss, therefore, at a later 
date would be substantially less. 

It might be suggested, said the com- 
mission, that the transactions considered 
had “tax evasion” for their purpose, al- 
though there was no suggestion that the 
transactions were reprehensible. The 
commission continued : 


To maximize income by taking advantage 
of an opportunity to reduce the annual cost 
of building quarters in the fullest possible 
degree is not reprehensible but is the duty 
of the management of the utility. To 
maximize income by reducing prospective 
tax liability by taking advantage of a deduc- 
tion from taxable income allowed by law is 
not reprehensible. On the contrary, the duty 
of the directors of the company to both its 
stockholders and its customers requires that 
they consider all available and lawful 
means of reducing capital losses and 
minimizing both operating expenses and 
taxes. An attempt by the directors to con- 
duct the affairs of the company so as to 
create an unnecessary and illusory excess 
profits tax liability would be reprehensible 
conduct and would result in a misleading 
statement of income. 


Re Jersey Central Power & Light Co. 


e 


Telephone Company Restrained from Serving 
Hotels Making Illegal Surcharge 


y= by hotels of a tariff pro- 
vision was held by a Federal court to 
be a proper basis for enjoining telephone 


companies from furnishing message 
toll telephone service to hotels contin- 
uing to subject guests to any charge 
other than the message toll charges of 
the telephone company itself. 

The court held that the Federal Com- 
munications Act contemplates the regu- 
lation of interstate wire communica- 
tion from its inception to its comple- 
tion. A contention that wire communica- 
tion within the meaning of the act ends 
at the PBX board and is not thereafter 
subject to the regulation was rejected. A 
contention that services rendered by the 
hotels constitute “telephone exchange 
service” exempt under the act was said 
to be contradicted by the evidence. 
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Defendant hotels in substance claimed 
that the surcharges were imposed for 
hotel and secretarial service rendered to 
guests, and that, as such, they were not 
subject to regulation. This service was 
afforded as a matter of hotel accommo- 
dation and to meet business competition. 
The court said that the fallacy of defend- 
ants’ argument was that, regardless of 
the nature of the service rendered and 
of the cost thereof, reimbursement was 
sought by imposing upon interstate toll 
service an arbitrary charge which in- 
creased the charge for such service 
above the limit prescribed by regula- 
tion. The fact that the amount of such 
charge was allocated to meet the cost 
of some particular hotel service ren- 
dered was said to be not material. “Public 
utility service may not be the subject 
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of unregulated resale by a subscriber to 
balance a business deficit.” 

There was no evidence of hotels being 
agents of the telephone company. Hotels 
were said to be subscribers for service, 
but an argument on the question of 
agency was said not to be applicable as 
there was no attempt to regulate the serv- 
ice rendered by the hotels. Rather, the 
Communications Act and the tariff were 
applicable to the charge made for inter- 
state wire communication. The hotels 
might render to guests any service which 
business judgment might dictate, but they 
might not impose the cost thereof 


7 


Other Important Rulings 


eee District of Columbia commis- 
sion, after further hearing follow- 
ing reversal of a rate order by the court 
in (1944) 54 PUR (NS) 193, 55 F Supp 
627, determined the rate base for the 12- 
month period beginning September 1, 
1944, under the sliding-scale arrange- 
ment, fixed the rate of return at 6 per 
cent, and required that an appropriately 
captioned reserve be set up on the books 
of the company for the purpose of re- 
cording therein income in excess of the 
allowed return during the test year ended 
June 30, 1943. Re Washington Gas Light 
Co. (Order No. 2827, PUC Nos. 3361, 
3382, Formal Case Nos. 334, 340). 


An order of the Ohio commission de- 
nying an application of a motor contract 
carrier to add a shipper to his list, where 
the granting of the application was op- 
posed by affected carriers, was not re- 
versed on appeal as unreasonable or un- 
lawful when the particular question pre- 
sented was a close one and the order com- 
plained of rested upon a valid basis 
touching the public interest. Fischbach v. 
Public Utilities Commission, 56 NE (2d) 
162. 


The California commission, in author- 
izing the execution of a conditional sales 


upon the use of a public utility service, 

The validity of the tariffs was sus- 
tained as against a contention that by 
changing tariffs existing prior to Feb- 
ruary 15, 1944, on less than thirty days’ 
notice, there was a violation of § 203 (b) 
of the Federal Communications Act. 
That the application for change did not 
conform to the rules of the commission, 
the court held, did not void action there- 
on, as the rules were imposed by the 
commission and its action in approving 
the tariffs waived the requirements there- 
of. United States v. American Tele- 
phone & Telegraph Co. et al. 


contract transferring telephone proper- 
ties, held that under a conditional sale 
plan of purchase of properties the seller 
would continue to be responsible for the 
rendition of service, since legal title to 
properties does not pass until terms of 
the contract are completed, but that the 
seller may permit the buyer to conduct 
business as his agent, and the buyer must 
file tariffs and reports with the commis- 
sion as such agent, while upon comple- 
tion of the contract the parties might ap- 


‘ ply to the commission for a final order 


authorizing the transfer. Re Dulcich et 
al. (Decision No. 37038, Application No. 
25951). 


The California commission, in author- 
izing the transfer of operating rights, 
held that where a carrier did not inten- 
tionally limit service to Chinese shippers 
but transported a substantial amount of 
traffic for others, there was no exclusive 
dedication of service to Chinese and con- 
sequently no abandonment of the right 
to serve the public in general. Moreover, 
the standard of racial characteristics as a 
basis for classification of a carrier’s serv- 
ice was held to be contrary to public in- 
terest. Re Canton Express Co. et al. (De- 
cision No. 37016, Application No. 25182, 
Case No. 4652). 


Nore.—The cases above referred to, where’ decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 
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PENNSYLVANIA PUBLIC UTILITY COMMISSION 


Re Free Transportation for Armed Forces 


August 7, 1944 


| asoneen for order authorizing free transportation to mem- 
bers of armed forces of the United States when in uniform; 
dismissed. 


Discrimination, § 58 — Free transportation for armed forces — Constitutional pro- 


hibition. 


Free transportation on street railways and busses to members of the armed 
forces of the United States, when in uniform, would be in violation of § 8 of 
Art XVII of the state Constitution and in violation of the Act of June 
15, 1874, P.L. 289 (67 PS 680), prohibiting the granting of free passes or 
passes at a discount to any person except officers or employees of the com- 


pany and clergymen. 


(THorNE, Commissioner, concurs in separate opinion.) 


By the Commission: The city of 
Pittsburgh has petitioned us “to issue 
an order or ruling authorizing and 
permitting the Pittsburgh Railways 
Company and the several local bus 
companies operating within the city 
of Pittsburgh to allow members of the 
armed forces of the United States, 
when in uniform, to ride free of 
charge on all public conveyances 
operated by them for the duration of 
the present war.” 

We are in full accord with the ob- 


[1] 


jective of extending every possible 
consideration to the members of our 
armed forces. But the Constitution, 
the pertinent statutory provisions and 
the court decisions of Pennsylvania 
so plainly outlaw the authorization 
here sought that we are unable to 
grant the petition. 

The Constitution provides in § 8 
of Art XVII as follows: 

“Section 8—Passes prohibited; ex- 
ceptions. No railroad, . . . or 
other transportation company shall 
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grant free passes or passes at a dis- 
count to any person, except officers or 
employees of the company and clergy- 

The act of June 15, 1874, P. L. 
289 (67 PS 680) entitled “An act 
to carry into effect Art XVII, § 8, 
of the Constitution, in relation to 
granting either free passes or passes 
at a discount of railroad or other trans- 
portation companies,” prohibits trans- 
portation companies from granting 
passes to any person except an officer 
or employee and provides that any 
person signing or issuing a pass ex- 
cept to such officer or employee shall 
be subject to a fine of not exceeding 
$100. 

The quoted section of the Constitu- 
tion has been held to apply to street 
railway companies: Gyger v. Phila- 


delphia City Passenger. R. Co. (1890) 


136 Pa 96, 20 Atl 399; and to motor 
transportation companies: Schuylkill 
Transp. Co. v. Frantz (1932) 11 Pa 
PSC 218, PUR1932C 171. 

The Constitution, the statutory law, 
and the cases clearly forbid the con- 
cessions which the city asks us to au- 
thorize, and the declared policy of 
the commonwealth of Pennsylvania is 
against free transportation service to 
anyone except officials and employees 
of the transporting company and 
clergymen. The petition must be dis- 
missed; Therefore, 

Now, to wit, August 7, 1944, it is 
ordered: That the petition of the 
city of Pittsburgh asking authoriza- 
tion of free transportation service for 


uniformed members of the United 
States armed forces be and is hereby 
dismissed. 


The chairman being absent did not 
participate in the vote on this order; 
Commissioner Thorne files a concur- 
ring opinion. 


THORNE, Commissioner, concur- 
ring: It is apparent from the citations 
in the Commission’s order that it is 
contrary to the express provisions of 
the Constitution of Pennsylvania for 
the Commission to authorize the grant- 
ing of free transportation to men in 
uniform, or to any other persons ex- 
cept those expressly excepted in Art 
XVII, § 8. The law is so crystal clear 
that one wonders why any person, 
especially those presumably learned in 
the law, would attempt to have this 
Commission nullify the express pro- 
visions of the Constitution. In Penn- 
sylvania we still live under a govern- 
ment of laws, and not of men who 
would like to set aside not only the 
Constitution, but the acts of assembly 
in order to carry into effect their 
whims and fancies. 

We must, therefore, come to the 
inevitable conclusion that such a peti- 
tion was presented for political pur- 
poses only with full knowledge that 
it was unconstitutional, but with the 
hope that it might embarrass this 
Commission. The use of the armed 
forces as an excuse for such an act 
is not only inexcusable but reaches a 
new low in political ethics. I fully 
concur in the position of the Commis- 
sion in dismissing this case. 
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NEW YORK PUBLIC SERVICE COMMISSION 


Re Brooklyn Union Gas Company 


Case 11598 
July 26, 1944 


PPLICATION for authority to issue general mortgage sinking- 
fund bonds and sinking-fund debentures; dented in part 
and granted in part subject to terms and conditions. 


Security issues, § 17 — Jurisdiction of Commission — Purpose of issuance — Pub- 


lic interest. 


1. The Commission has no authority to authorize the issuance of securities 

wnless it,can certify that their issuance is “reasonably required for the pur- 
We : zp : x Agee 

pose specified in the order” and unless it finds that such issuance is in the 


public interest, p. 25. 


Security issues, § 106 — Interest rate on bonds. 


2. The Commission may not approve an issue of bonds at an interest rate 
higher than is required to produce the necessary funds, p. 25. 


Security issues, § 18 — Factors considered — Scope of consideration. 
3. The Commission, in passing upon an application for authority to issue 
bonds and debentures, not only has the power but also the duty to consider 
the entire plan and all of the provisions connected with the issuance of the 
application in order to determine whether the proposed issue is proper and 


necessary, p. 25 


APPEARANCES: Philip Halpern (by 
Frank C. Bowers, Assistant Coun- 
sel), New York, Counsel for the 
Public Service Commission; Sullivan 
& Cromwell (by Arthur H. Dean), 
New York city, for The Brooklyn 
Union Gas Company; Cullen & Dyk- 
man (by Jackson A. Dykman and 
S. B. Olney), Brooklyn, for The 
Brooklyn Union Gas Company ; Igna- 
tius M. Wilkinson, Corporation Coun- 
sel (by Harry Hertzoff, Assistant 
Corporation Counsel), New York 
city, for the city of New York. 


Ma tsiz, Chairman: In a petition 
verified June 19, 1944, the Brooklyn 


Union Gas Company applied for au- 
thority to issue $42,000,000 principal 
amount of new securities consisting 
of the following: 
General mortgage  sinking-fund 

bonds 32 per cent series due 

August 1, 1969 


Sinking-fund debentures 25-year 
43 per cent due August 1, 1969 12,000,000 


The general mortgage sinking-fund 
bonds are to be dated August 1, 1944, 
and sold privately at 101 per cent of 
par and accrued interest, to yield the 
company $30,300,000. The 25-year 
sinking-fund debentures are also to 
be dated August 1, 1944, and sold to 
an underwriting syndicate at 101 per 
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cent of par and accrued interest. 
They are to be offered to the public 
at 102.75 per cent of par and accrued 
interest. .Thus the company will re- 
ceive $12,120,000 as of August 1, 
1944. The proceeds from the sale of 
these new securities, totaling $42,- 
420,000, together with approximately 
$8,000,000, will be used to pay off 
certain bonds at maturity and redeem 
other bonds and debentures as soon 
as practicable after the issuance of the 
new securities. 

The entire outstanding funded debt 
of the company which it proposes to 
refinance under the plan, together 
with the premiums that will have to 
be paid on the callable debt, are as fol- 
lows: 

First mortgage gold bonds 
5 per cent due May 1, 1945, non- 
callable 
First lien and refunding mortgage 
gold bonds 
Series A, 6 per cent due May 1, 


1947, noncallable 
Series B, 5 per cent due May 1, 
1957 


Principal amount $10,000.000 
Premium, 3 


$14,000,000 


6,000,000 
10,300,000 


Twenty-year debentures 
5 per cent due June 1, 1950 .... 
Premium, 2 per cent 


18,000,000 
360,000 


$48,660,000 


The foregoing amount includes 
neither interest estimated at $1,737,- 


500 the company will be re- 
quired to pay on these securities 
between August 1, 1944, and the date 
of completion of the refunding plan, 
nor the expenses which are to be in- 
curred in connection with the refinanc- 
ing estimated at $532,103. 

Public hearings on this petition 





1 According to the latest amended registra- 
tion statement, this amount will be reduced by 
$22,500, to $1,715,000. 
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were held in New York city on July 
7 and July 17, 1944. Testimony was 
presented on behalf of*the petitioner 
by B. G. Neilson, vice president, R. 
B. Loomis, secretary, and G. E, 
Foster, comptroller of the company. 
The record in the proceeding consists 
of 81 pages of testimony and 15 ex- 
hibits. 


The Brooklyn Union Gas Company 
was incorporated on September 9, 
1895, under the Transportation Cor- 
porations Law of the state of New 
York. Its charter runs in per- 
petuity. On November 4, 1895, 
the company acquired all the property, 
rights, privileges, and franchises of 
seven gas companies engaged in the 
manufacture, distribution, and sale of 
artificial gas in the territory which 
now makes up most of the borough 
of Brooklyn. Subsequent to that date, 
it acquired all the capital stock and 
bonds of four gas companies operat- 
ing in the borough of Queens and 
two additional companies in the bor- 
ough of Brooklyn (one of the fatter 
an operating company and the other 
a nonoperating company), and on De- 
cember 31, 1927, these six companies 
were merged with the applicant under 
an order of the Commission dated 
November 29, 1927, in Case 4429. 

At the present, the company sells 
artificial gas in thirty of the thirty- 
two wards in the borough of Brook- 
lyn, and in two of the five wards in 
the borough of Queens, for residen- 
tial, commercial, industrial, and other 
purposes. It has two manufacturing 
gas plants. One known as the Green- 
point Works is located on Newtown 
creek and has a total estimated daily 
capacity of 74,000,000 [cubic feet] 
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consisting of 26,000,000 cubic feet 
of coke oven gas and 48,000,000 cubic 
feet of carburetted water gas. The 
other plant, known as the Citizens 
Works, is located on the Gowanus 
canal and has an estimated daily 
capacity of 50,000,000 cubic feet of 
carburetted gas of which 14,000,000 
cubic feet are maintained principally 
for standby purposes. The aggregate 
capacity of both plants, 124,000,000 
cubic feet, is augmented by an addi- 
tional 10,000,000 to 12,000,000 cubic 
feet due to the purchase of refinery gas 
for enrichment purposes from a near- 
by oil refinery. In 1943, the company 
sold 26,406,403,000 cubic feet of gas 
for all purposes through its distribu- 
tion system consisting of approxi- 
mately 2,243 miles of mains and over 
329,000 services, and at the end of 
that year it had 851,459 meters, of 
which 777,454 were in active service. 


Present Outstanding Securities 


Capital stock 

The company has always had one 
class of capital stock—common stock. 
The original certificate of incorpora- 
tion authorized the company to issue 
150,000 shares of $100 par value of 
common stock, and all these shares 
were issued in 1895 at a stated value 
of $15,000,000 in part payment for 
the property, rights, privileges, and 
franchises acquired from seven operat- 
ing gas companies. On December 30, 
1903, the Articles of Incorporation 
were amended and the authorized 
shares increased to 200,000, each hav- 
ing a par value of $100. Between 
1908 and 1915, the company ex- 
changed 30,000 shares of common 
stock for $3,000,000 principal amount 
of 6 per cent convertible debentures 


that had been issued and outstanding 
since March 1, 1904. These ex- 
changes increased the outstanding 
common stock to 180,000 shares with 
a par value of $18,000,000. 

No additional shares of common 
stock were issued until 1924. On 
February 25th of that year, the certif- 
icate of incorporation was again 
amended authorizing the company to 
issue 600,000 shares of no par com- 
mon stock with a stated value of $50 
per share. At the same time, the 
180,000 shares of outstanding stock 
were exchanged for 360,000 shares 
of new stock, the stated value remain- 
ing unchanged at $18,000,000. A 
further amendment to the charter on 
December 3, 1925, increased the au- 
thorized shares of no par common 
stock to 1,000,000 shares. 

Between November 1, 1924 and 
1935, the company continued to ex- 
change common stock for debentures, 
and during this period issued 385,364 
shares of stock in exchange for $19,- 
268,200 principal amount of 7 per 
cent and 54 per cent convertible deben- 
ture bonds from which the company 
had originally received an equivalent 
amount of cash. These issues in- 
creased the outstanding common stock 
to 745,364 shares each having a stat- 
ed value of $50, or an aggregate of 
$37,268,200, both of which remained 
unchanged to October 31, 1941. 

In order to place its accounts on a 
sound basis and provide for over- 
statements in assets and deficiencies 
in liabilities, the company reduced the 
stated value of its common stock as 
of October 31, 1941, from $50 to $40 
per share, thereby creating a capital 
surplus of $7,453,640 (Case 10724). 
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In creating this capital surplus and 
using it for the purposes for which 
it was designed, the stated value of 
the common stock was reduced to 
$29,814,560, the amount now appear- 
ing on the company’s balance sheet 
(see Table 1 herein). 

During the 5-year period ended De- 
cember 31, 1943, the company paid 
dividends on this common stock of 
50 cents per share in each of the years 
1939, 1942, and 1943. In 1940 they 
were at the rate of 75 cents per share 
but in 1941 no dividends were de- 
clared or paid. 


For some time prior to 1944 nearly 
24 per cent of the outstanding shares 
of common stock of the company 
were owned by the Koppers interests. 
This corporate relationship raised 
many controversial questions as to the 
reasonableness of the price involved 
in the many transactions that took 
place between the gas companv and 
the Koppers Company and affiliates 
in which the interests of the company’s 
customers were involved. However. 
this problem no longer exists since 
the Koppers Company on March 28. 
1944, sold its entire holdings in the 
gas company’s common stock. As a 
result of this sale, the largest holding 
of record of common stock by any 
one person amounts to less than 5 
per cent of the outstanding shares. 
Furthermore, the sale of this stock 
by the Koppers Company removes 
the Brooklyn Union from jurisdic- 
tion of the Securities and Exchange 
Commission in that it is neither a 
subsidiary company of a specified 
holding company nor an affiliate of a 
specified holding company under the 
Public Utility Act of 1935. 
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Funded debt 

The outstanding funded debt on 
May 31, 1944, which the company 
proposes to refinance totals $48,000,- 
000 (see Table 1 here). It consists 
of bonds and debentures as: follows: 


First consolidated mortgage 5 per 
— gold bonds, due May 1], 


First lien and refunding mortgage 
gold bonds 
Series A, 6 per cent, due May 1, 
1947 6,000,000 
Series B, 5 per cent, due May 1, 
1957 


10,000,000 
Twenty-year 5 per cent debenture 


bonds, due June 1, 1950 18,000,000 


$48,000,000 


The first consolidated mortgage 5 
per cent gold bonds are secured by a 
mortgage dated September 16, 1895, 
between the Brooklyn Union Gas 
Company and the New York Guaranty 
and Indemnity Company, now Guar- 
anty Trust Company of New York, 
as trustee, which covers all the prop- 
erty the company owned at the effec- 
tive date of the instrument or acquired 
thereafter. The indenture provided 
for an original issuance of $15,000,- 
000 principal amount of these bonds 
of which the company actually is- 
sued $14,736,000 in part payment of 
the property, rights, franchises, and 
privileges acquired on November 4, 
1895, from seven gas operating com- 
panies. In 1942, the company retired 
$736,000 principal amount of these 
bonds leaving $14,000,000 outstand- 
ing at the present time. 

The first consolidated mortgage 5 
per cent gold bonds are noncallable 
and do not mature until May 1, 1945. 
As a part of the refunding plan, 
the company will deposit with the 
trustee of the mortgage on August 
1, 1944, an amount sufficient to pay 
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the principal and interest on such 
bonds and thereby provide in advance 
for the satisfaction of the first con- 
solidated mortgage. The funds re- 
quired for this purpose will amount 
to $14,700,000 of which $175,000 
constitutes the accrued but unpaid 
interest on the bonds to August 1, 
1944, and $525,000 is for interest 
from August 1, 1944 to May 1, 1945. 

The outstanding first lien and re- 
funding mortgage gold bonds totaling 
$16,000,000 consist of $6,000,000 
series A, 6 per cent bonds due May 
1, 1947, and $10,000,000 series B, 5 
per cent bonds due May 1, 1957. 
These bonds are secured by a mortgage 
indenture dated May 1, 1922, between 
the Brooklyn Union Gas Company 
and the National City Bank of New 
York, as trustee, which originally au- 
thorized the series A, 6 per cent bonds 
and subsequent series, and under 


which the series B, 5 per cent bonds 


were issued. The mortgage covers 
all the property, rights, privileges, and 
franchises of the company owned on 
the effective date of the instrument or 
acquired thereafter, subject to the 
prior lien of the first consolidated 
mortgage. 

The series A, 6 per cent bonds are 
noncallable and do not mature until 
May 1, 1947. In accordance with the 
terms of the mortgage indenture and 
deed of trust covering the new issue 
of $30,000,000 principal amount of 
general mortgage bonds, the company 
will deposit $6,000,000 principal 
amount of 14 per cent treasury notes 
with the trustee of that mortgage to 
provide funds in advance for the pay- 
ment of those bonds at maturity. 
The company is not required to de- 
posit the interest on these bonds, but 


will pay such interest out of its gen- 
eral funds. The first lien and refund- 
ing mortgage covering this series, as 
well as the series B, 5 per cent bonds, 
will be canceled and satisfied on or 
before May 1, 1947. 

The series B, 5 per cent, first lien 
and refunding mortgage gold bonds 
are redeemable at any time in whole 
or in part on the payment of prin- 
cipal, accrued interest, and a redemp- 
tion premium. The company proposes 
to redeem this series of bonds on 
November 1, 1944, and to accom- 
plish this purpose will deposit $10,- 
550,000 in trust on August 1, 1944. 
Of this amount, $125,000 constitutes 
the accrued but unpaid interest on 
these bonds to August 1, 1944, $125.- 
000 covers the interest from August 
1, 1944 to November 1, 1944, and 
$300,000 is for the redemption pre- 
mium. 

Should the issuance of the securi- 
ties herein requested be authorized 
by the Commission and the payment 
at maturity of the series A, 6 per 
cent bonds as well as the redemption 
of the series B, 5 per cent bonds be 
accomplished, the company proposes 
to charge off against surplus the re- 
demption premium relating to the 
series B bonds of $300,000 and the 
unamortized debt discount and ex- 
pense and unamortized premium on 
both series of bonds aggregating 
$294,986.76 as of August 1, 1944. 

The outstanding 20-year 5 per cent 
debenture bonds in a principal amount 
of $18,000,000 were issued June 1, 
1930, under an indenture between the 
company and the City Bank Farmers 
Trust Company, as trustee. These 
debentures are also callable at any 
time in whole or in part on payment 
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of principal, accrued interest, and a 
redemption premium. The company 
proposes to call these debentures for 
redemption on or about September 1, 
1944 and to accomplish this purpose 
it will deposit in trust $18,585,000. 
Of this amount $360,000 covers the 
required redemption premium, $150,- 
000 is for accrued but unpaid interest 
to August 1, 1944, and $75,000 is 
for interest from August 1, 1944, to 
September 1, 1944. 

As in the case of the first lien and 
refunding mortgage gold bonds, the 
company proposes to charge off 
against surplus the redemption pre- 
mium of $360,000 and the unamor- 
tized debt discount and expense relat- 
ing to these bonds of $9,784.81 at 
August 1, 1944. 

In addition to the foregoing, there 
is held as collateral by the trustee un- 
der the indenture securing the first 
lien and refunding mortgage bonds, 
$2,472,000 principal amount of first 
mortgage bonds issued by four pred- 
ecessor companies of the Brooklyn 
Union Gas Company. In each in- 
stance, the amount of bonds pledged 
represents the entire amount issued 
and outstanding and each issue is se- 
cured by a mortgage indenture dated 
May 1, 1922, between the various 
companies and the National City 
Bank of New York, as trustee. These 
mortgage indentures will cease to be 
an encumbrance on the property from 
and after May 1, 1947. 


Balance Sheet 


Unlike most utility companies in 
New York state who file applications 
for authority to issue new securities, 
the petition of Brooklyn Union Gas 
Company in the instant proceeding 
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can be passed upon and disposed of 
with a minimum amount of delay. 
This is because the accounts of the 
company are on a sound basis and it 
is unnecessary to make an extensive 
examination to determine whether the 
authorization of the securities should 
be conditioned in any respect. 

As a result of a thorough examina- 
tion by the staff of the Commission 
the records and accounts of the com- 
pany were revised as of October 1, 
1941 (Case 9425) to meet all require- 
ments of the uniform system of ac- 
counts. The property accounts were 
made to represent original cost, the 
deficiency in the depreciation reserve 
made up, and other reserves created 
for the impairment in the investment 
in nonoperating property. To ac- 
complish these results, the company 
wrote down the stated value of its 
common stock and created a capital 
surplus of $7,453,640, all of which, 
except $682,217.76, was used along 
with the earned surplus to place the 
accounts on a sound basis. 

According to the company’s balance 
sheet at May 31, 1944, set forth in 
Table 1 herein, the original cost of 
the used and useful property in the 
service of the public at that date was 
$93,000,000. Although this amount 
includes some property that is par- 
tially used in the service of the pub- 
lic, it does not include any of the 
objectionable elements usually found 
in utility properties of this size. The 
original costs reflected by this balance 
were based on the books and records 
of the present operating company or 
its predecessors, and do not include 
expenditures that were not actually 
capitalized. They do not contain any 
hypothetical or wnsupported over- - 
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heads or property that is not actually 
in existence. Although the property 
changes since October 31, 1941, have 
not been examined by the Commis- 
sion staff, the amount involved is not 
large enough to have any appreciable 
bearing on the findings in this pro- 
ceeding. 

Against this property, the com- 
pany has a depreciation reserve 
amounting to about $25,800,000, 
equivalent to nearly 26 per cent of the 
cost. This balance represents the ac- 
tual depreciation existing in the prop- 
erty as determined by the en- 
gineers of the Commission and of 
the company as of October 31, 1941, 
and to which the accruing depreciation 
is currently added on a sound and 
systematic basis. 


Table 1. Balance Sheet, May 31,1944 
Assets and Other Debits 
Gas plant in service $92,992,749.65 
Construction work in progress 
Gas plant held for future use 121,709.58 
$93,114,459.23 


$3,130,786.44 
537,485.08 


Total utility plant .... 


Other physical property 
Other investments 


Total investment and 
fund accounts 


$3,668,271.52 


$8,449,799.27 
227,974.99 
22,500.00 
5,506,367.19 


Special deposits 

Working funds 

Temporary cash investments .. 

Notes receivable, accounts re- 
ceivable, interest and divi- 
dends receivable, and rents 
receivable 

Accrued utility revenues 

Materials and supplies 

Prepayments 


3,226,159.31 
2,205,615.32 
1,694,019.13 

335,385.31 


Total current and ac- 
crued assets 


Unamortized debt discount and 
expense 

Clearing accounts, retirement 
work in progress, and other 
deferred debits 


$21,667,820.52 


$322,709.41 


148,826.88 
$471,536.29 
veueeses'e eeeeee $118,922,087.56 


Liabilities and Other Credits 
Common capital stock $29,814,560.00 


Accounts payable 

Dividends declared 

Matured long-term debt 

Matured interest 

Customers’ deposits 

Taxes accrued 

Interest accrued 

Other current and accrued lia- 
bilities 


$1,148,626.87 
a 


a 
151,238.50 
373,521.42 

2,164,444.65 
595,067.05 


a 28,708.26 


Total current and ac- 
crued liabilities $4,461,606,75 
$14,000.00 


11,723.65 
301,660.10 


$327,383.75 


Unamortized premium on debt 
Customers’ advances for con- 
struction 


Total deferred credits .. 


Reserve for depreciation of gas 
plant 

Reserve for depreciation and 
amortization of other prop- 
erty 

Reserve for uncollectible ac- 
counts 

Injuries and damages reserve 

Employees’ provident reserve 

Other reserves 


$25,800,021.27 


1,554,159.14 


207,536.66 
468,113.08 
2,556,436.67 
133,672.97 


Total reserves $30,719,939.79 


Contributions in aid of con- 


struction $1,167,123.70 


$1,077 ,436.78 


3,354,036.79 
$4,431,473.57 


$118,922,087.56 
(a) These three accounts not shown sepa- 
rately for May 31, 1944. 


The company has investments in 
nonoperating property of slightly over 
$3,100,000. Although such invest- 
ments are carried at the book cost, a 
reserve of over $1,550,000 has been 
provided to cover any impairment 
that might exist in this balance. 

The current and accrued assets ag- 
gregate $21,667,820.52. They rep- 
resent assets of real value when con- 
sideration is given to the applicable 
reserves shown on the liability side 
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of the balance sheet, and are nearly 
five times the amount of the current 
and accrued liabilities at the same date, 
an indication of a strong working 
capital position. 

The total of other deferred debits 
exceeds slightly other deferred credits. 
There are, however, no questionable 
items included in the respective bal- 
ances for either such assets or liabili- 
ties. 

The earned surplus of the company 
amounted to $3,354,036.79 on May 
31, 1944, and the unearned surplus 
was $1,077,436.78, or a total of $4,- 
431,473.57. The increase in unearned 
surplus from $682,217.76, the amount 
resulting from the revision in the 


stated value of the company’s common 
stock, to the balance shown in Table 
1 (supra) is due to two transactions, 
In one the company received $125,- 
399.38 in the settlement of a stock- 
holders’ suit which is credited to this 
account in 1943. The other relates 
to an adjustment of $269,819.64 for 
Federal income taxes covering the 
period from January 1, 1937, to Octo- 
ber 31, 1941, which was also entered 
in this account in 1943. 


Proposed Funded Debt 


To refinance its entire outstanding 
debt, the company proposes to issue 
securities as follows: 


Principal 


Amount Premium Proceeds 


General mortgage sinking-fund bond, 3% per cent 


series due August 1, 1969 


$30,000,000 $300,000 $30,300,000 


Sinking-fund debentures, 25-year, 44 per cent due 


August 1, 1969 


The net proceeds from the sale of 
the foregoing securities after deduct- 
ing estimated expenses of about $542,- 
000 together with about $8,000,000 


Principal 
First consolidated mortgage 5 
per cent gold bonds, due 
May 1, 1945 
First lien and refunding mort- 
gage gold bonds 
ries A, 6 per cent, 
May 1, 1947 
Series B, 5 per cent, due 
May 1, 1957 
Twenty-year debentures, 5 per 
cent due June 1, 1950 .... 


$14,000,000 


6,000,000 
10,000,000 
18,000,000 


12,000,000 
$42,000,000 


120,000 
$420,000 


12,120,000 
$42,420,000 





of the company’s general funds will 
be applied in the manner previously 
explained for the payment of the 
presently outstanding debt as follows: 


Interest 
To Subse- 
August quent to Au- 


1,1944 gust1,1944 Premium Total 


$175,000 $525,000 $14,700,000 
6,000,000 
10,550,000 


18,585,000 


125,000 
75,000 
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Proposed General Mortgage Sinking- 
fund Bonds 


The company proposes to issue 
$30,000,000 principal amount of gen- 
eral mortgage sinking-fund bonds, 
3% per cent series due August 1, 1969 
to be dated as of August 1, 1944, and 
to mature August 1, 1969, with inter- 
est payable semiannually on the first 
day of February and August. After 
all existing mortgage indentures have 
been satisfied and discharged of rec- 
ord, these bonds will be known as first 
mortgage bonds. The mortgage in- 
denture securing the first consolidated 
mortgage 5 per cent 50-year gold 
bonds will be satisfied and cease to be 
an encumbrance on the property from 
and after May 1, 1945. Other mort- 
gage indentures securing the first lien 
and refunding mortgage gold bonds 
and the first mortgage gold bonds of 
four predecessor companies will cease 
to be encumbrances on the property on 
and after May 1, 1947. 

These bonds are the initial series au- 
thorized under a proposed new inden- 
ture of mortgage and deed of trust. 
The company submitted proof copies 
of this instrument, not yet executed, 
from which the following summary 
of the pertinent provisions contained 
therein has been taken. 

The proposed indenture is to be 
dated August 1, 1944, to secure an un- 
limited principal amount of general 
mortgage bonds issuable in one or 
more series and is to be a lien on all 
the property of the company now 
owned or hereafter acquired, subject 
to prior liens, and excepting only se- 
curities, cash, receivables, merchan- 
dise, gas in process of manufacture 
or delivery, office furniture, automo- 
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biles and trucks, materials and sup- 
plies, and certain nonoperating prop- 
erty. 

Among the numerous provisions 
set forth in the indenture, there are 
three methods provided under which 
these bonds may be redeemed in the 
future: (1) at option of company, 
(2) through the operation of a sink- 
ing fund, and (3) through the opera- 
tion of a replacement fund. In addi- 
tion, the indenture contains limita- 
tions as to the payment of dividends 
on the company’s common stock so 
long as any of these bonds are out- 
standing; permits the issuance of 
other series of bonds to the extent of 
70 per cent of the net bondable addi- 
tions as determined in accordance with 
certain requirements contained there- 
in; requires the company to maintain 
the property in good condition, re- 
pair, and working order; and stipu- 
lates that all property of an insurable 
nature will be insured against loss or 
damage by fire and other causes. 

Under the terms of the mortgage 
indenture the bonds may be redeemed 
at the option of the company in whole 
or in part at any time on not less than 
thirty days’ notice and upon payment 
of principal, accrued interest, and ap- 
plicable redemption premium. A 
summary of the percentages of the 
principal amount used in determining 
the redemption premiums is as fol- 
lows : 

On or be- 


fore August 1 
1945 


Per- 


centage 
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On or be- 
fore August 1 
1954 


Per- 
centage 


These bonds are also redeemable 
through the operation of a sinking 
fund at premiums that are consider- 
ably less than the premiums that will 
be paid if the bonds are redeemed at 
the option of the company. The per- 
centages of the principal amount of 
the bonds used in determining the re- 
demption prices under the sinking- 
fund provisions are as follows: 


On or be- 
fore August 1 
1945 


Per- 
centage 
1.000 
.9253 
8991 


For the purpose of providing a 
sinking fund for the retirement of 
these bonds, the company agrees to 
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pay the trustee on July 31st of each 
year funds sufficient to) redeem the 
principal amount including interest 
thereon and applicable redemption pre- 
miums as follows: 

1945 to 1947 

1948 to 1966 

1967 to 1969 

The company is also permitted to 
satisfy any sinking-fund payment in 
whole or in part by delivering general 
mortgage bonds heretofore issued and 
outstanding under the terms of this 
indenture to the trustee. The opera- 
tion of this sinking fund under the 
terms outlined will have retired $12,- 
000,000 principal amount of these 
bonds by August 1, 1969, when they 
become due. 

Another provision of the mortgage 
indenture requires the company to pay 
the trustee on or before May Ist of 
each year commencing in 1945 the 
amount of its depreciation accruals 
upon the property actually charged to 
operating expenses during the pre- 
ceding calendar year, or an amount 
equivalent to $1,500,000 plus or minus 
1.85 per cent of the cost of net addi- 
tions to the property from January 1, 
1944, up to December 31 of the next 
preceding year, whichever is greater. 
In lieu of all or any part of the cash 
to be paid over to the trustee under 
this provision, the company will be 
entitled to obtain credit by the delivery 
of certificates and other necessary in- 
struments required for the authentica- 
tion of new bonds on the basis of 
property additions, or by the delivery 
of bonds heretofore issued and out- 
standing under the terms of this mort- 
gage. 

The cash held by the trustee in the 
replacement fund may be withdrawn 
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for property additions or be applied 
from time to time to the redemption 
of outstanding bonds as requested by 
the company; in the latter event, the 
company is required to furnish from 
its own funds an amount equal to the 
accrued interest and applicable re- 
demption premiums. It is optional 
on the part of the company whether 
cash funds will be used for the re- 
demption of bonds until the balance 
exceeds $7,500,000 in cash and/or 
market value of securities when it be- 
comes mandatory to use the excess 
above that figure for redemption pur- 
poses. When bonds are reduced 


through the operation of the replace- 
ment fund, the premiums are the same 
as those prevailing under the opera- 
tion of the sinking fund. 

Although the bonds due in 1969 
will be the only bonds outstanding 
under the new mortgage and will be a 


closed series, additional bonds of 
other series equal in rank as to the 
lien of the 1969 bonds may be issued 
under the mortgage in _ principal 
amount equivalent to (1) 70 per cent 
of the cost or fair value, whichever 
is less, of net property additions made 
after December 31, 1943, and not 
heretofore bonded; (2) the principal 
amount of bonds issued under the 
new mortgage and retired other than 
through the sinking fund or through 
the replacement fund and not hereto- 
fore bonded; and (3) the amount of 
cash deposited with the trustee for 
such purpose. The indenture pro- 
vides, however, that new bonds can 
only be issued in connection with items 
1 and 3 if the net earnings available 
for interest for twelve consecutive 
calendar months immediately preced- 
ing the date of application are at least 
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two and one-half times the annual 
interest charges on all indebtedness of 
the company. With certain excep- 
tions no earnings test is required for 
the issuance of new bonds on account 
of bonds retired as provided for in 
item 2. 

The indenture further provides 
that so long as any of the 1969 series 
are outstanding the indebtedness: of 
the company will not exceed $47,- 
000,000 less the aggregate principal 
amount of bonds delivered to the 
trustee, redeemed or otherwise retired 
through the operation of the replace- 
ment fund or the sinking fund, plus 
or minus 70 per cent of the change 
after December 31, 1943, in the book 
value of company’s property (gas 
plant in service) less depreciation re- 
serve and plus or minus 50 per cent 
of the change in capital, surplus, and 
unearned surplus after December 31, 
1943. 

The indenture prohibits the com- 
pany from declaring dividends on its 
common stock, other than dividends 
payable solely in stock of the company, 
unless the amount of $200,000, plus 
the net income of the company for 
the period from December 31, 1943 
to and including the date of the dec- 
laration or authorization of the pro- 
posed dividend, is greater than the 
sum of the aggregate amount of cash 
paid and other property distributed 
since December 31, 1943, in respect 
of such dividends plus the aggregate 
amount of liabilities which have been 
incurred by the company since the 
same date in respect of dividend pay- 
ments plus the aggregate amount of 
sinking fund obligations paid, satis- 
fied, or accrued pursuant to the new 
mortgage. 
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The company agrees that it will 
make all needful and proper repairs, 
replacements, additions, betterments, 
and improvements so that the efficiency 
of its property will be maintained and 
that it will retire all property which 
has permanently ceased to be used and 
useful in the rendition of service. 


Under the indenture the holders of at 
least 25 per cent of principal amount 
of bonds outstanding can request the 
appointment of an independent en- 
gineer to make an inspection of the 
mortgage property not more often 
than once every five years. 


The mortgage indenture provides 
also that the company and the trustee 
may enter into a supplemental inden- 
ture for the purpose of changing or 
eliminating provisions of the present 
mortgage if approved by holders of at 
least 663 per cent in principal amount 
of outstanding bonds of the series af- 
fected by such modifications. It is 
provided that no such modification 
shall extend the fixed maturity of the 
present bonds, reduce the rate or ex- 
tend the time of payment of interest 
thereon, reduce the amount of prin- 
cipal or reduce any premium payable 
on redemption without the consent of 
the holder of each bond so affected. 


Purchase agreements 

The company has entered into 
agreements for the private sale of the 
proposed general mortgage sinking- 
fund bonds to sixteen insurance com- 
panies and other organizations as fol- 
lows: 
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The Equitable Life Assurance So- 
ciety of the United States 

The Prudential Insurance Compa- 
ny of America 


5,000,000 
4,000,006 
3,000,000 


3,000,000 
2,000,000 


1,500,000 
1,500,000 
1,000,000 
1,000,000 
1,000,000 

500,000 


500,000 
500,000 
250,000 


250,000 
$30,000,000 


The estimated purchase price is 101 
per cent of par plus accrued interest 
to the closing date. which will be fixed 
before August 15, 1944, on five days’ 
written notice. 


The proposed bonds are to be pur- 
chased for investment and not for 
distribution or sale, but of course 
their future disposition would: be sub- 
ject to the control of the purchasers. 
The proposed bonds are not to be 
registered under the Federal Securi- 
ties Act of 1933 but the company has 
agreed upon request to use its best 
efforts to register the bonds under 
the Securities Act or some similar 
Federal statute if and to the extent 
such registration shall be lawfully 
possible. 


The p eae Life Insurance Com- 
pany of New York 

The Northwestern Mutual Life In- 
surance Company 

Aetna Life Insurance Company 

The Connecticut Mutual Life In- 
surance Company 

New England Mutual Life Insur- 
ance Company 

The Travelers Insurance Compa- 


ny 

Provident Mutual Life Insurance 
Company 

Sun Life Assurance Company of 
Canada 

State Mutual Life Assurance Com- 
pany of Worcester 

Teachers Insurance & Annuity As- 
sociation of America 

Wilmington Savings Fund Society 

Modern Woodmen of America .. 

President and Fellows of Harvard 
College 
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The purchase contracts are subject 
to various representations and condi- 
tions, among which are that the pur- 
chasers receive favorable opinions 
from company counsel, that all rea- 
sonable charges and disbursements 
occasioned are to be paid by the com- 
pany, and that the Commission will 
give its consent to the issuance of the 
proposed bonds under an order ac- 
ceptable to the company and that on 
the closing date the company will de- 
posit cash or obligations equivalent to 
$49,835,000 in the manner previous- 
ly outlined herein. 

The obligation of the institutions 
to purchase and pay for the bonds is 
subject, however, to the company 
prior to or simultaneously with the 
sale of $30,000,000 principal amount 
of general mortgage bonds selling 
$12,000,000 principal amount of 25- 
year 44 per cent sinking-fund deben- 
tures due August 1, 1969, under an 
indenture dated August 1, 1944 to 
net the company not less than $12,- 
000,000 and accrued interest. Since 
these agreements were accepted, the 
company arranged to sell these deben- 
tures at a price 101 per cent of par 
and accrued interest. 


Proposed 25-Year 44 Per Cent 
Sinking-fund Debentures 


As a condition to the private sale 
of $30,000,000 principal amount of 
general mortgage sinking-fund bonds, 
the company proposed originally to 
issue $12,000,000 principal amount of 
“25-year 44 per cent sinking-fund 
debentures” to be dated August 1, 
1944, and to mature August 1, 
1969, with interest payable semian- 
nually on the first day of February 
and August. 


These debentures would be the in- 
itial series under an indenture which 
the company proposes to execute with 
the Guaranty Trust Company of New 
York, as trustee. The indenture, 
which is to be dated August 1, 1944, 
limits the principal amount of deben- 
tures to $12,000,000 except that addi- 
tional debentures may be issued in 
substitution for lost, stolen, or de- 
stroyed debentures. The debentures 
are not secured by any lien and the 
indenture does not limit the amount 
of other securities which the company 
may issue from time to time. 

Among the numerous provisions 
set forth in the indenture there are 
two methods provided under which 
the debentures may be redeemed in 
the future: (1) at the option of the 
company and (2) through the opera- 
tion of a sinking fund. In addition, 
the indenture provides for limitations 
as to the payment of dividends on the 
company’s common stock so long as 
any of the debentures are outstanding 
similar to the limitation outlined in the 
mortgage indenture and deed of trust. 

Under the provisions of the inden- 
ture the debentures would be redeemed 
at the option of the company in whole 
or in part at any time on not less than 
thirty days’ notice upon the payment 
of principal, accrued interest, and ap- 
plicable redemption premiums. The 
redemption prices under this provi- 
sion, expressed in percentages of prin- 
cipal amount, are as follows: 


On or be- 
fore August 1 
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Per- 
centage 


On or be- 
fore August 1 


The debentures are also redeemable 
in part on August 1, 1945, or on any 
August Ist thereafter through the 
operation of a sinking fund at pre- 
miums that are somewhat less than 
the premiums that will be paid if the 
bonds were redeemed at the option 
of the company. The percentages of 
the principal amount of the debentures 
used in determining the redemption 
prices under the sinking-fund provi- 
sions are as follows: 


Per- 
centage 


On or be- 
fore August 1 


For the purpose of providing a 
sinking fund for retirement of the 
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debentures, the company agreed that 
it would pay to the trustee on or be- 
fore July 31, 1945, and each year 
thereafter to and including July 31, 
1968, an amount sufficient to redeem 
$150,000 principal amount of deben- 
tures at the sinking-fund redemption 
price (exclusive of accrued interest) 
prevailing on August Ist next suc- 
ceeding such sinking-fund payment. 
The company also agreed to pay the 
trustee on or before July 31, 1946, 
and each year thereafter to and in- 
cluding July 31, 1968, an amount 
equal to 50 per cent of the balance 
of net income of the company avail- 
able for dividends for the twelve 
months’ period ended on the next pre- 
ceding December 3lst, remaining 
after deducting (1) the amount of 
the current sinking-fund payment 
($150,000), (2) the current annual 
sinking-fund payments required to 
be made within the twelve months’ 
period ended July 31st in respect of 
all bonds issued under the general 
mortgage, and (3) the sum of $400,- 
000. It was provided, however, that 
no sinking-fund payment under this 
provision should exceed $400,000. At 
the option of the company sinking- 
fund payments were to be made in 
whole or in part in debentures which 
shall be accepted by the trustee at the 
sinking-fund redemption price pre- 
vailing on August Ist next succeed- 
ing such sinking-fund payment. 
Under the original proposal of the 
company, the 25-year 44 per cent 
sinking-fund debentures were to have 
been sold to a syndicate of under- 
writers represented by F. S. Moseley 
& Company. A pro forma copy of 
an undated agreement (not executed) 
was submitted at the hearing on July 
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17th. The agreement indicated a 
distribution of the $12,000,000 in 
principal amount of debentures to 
twenty-eight underwriters in the fol- 
lowing amounts: 


FS. Moseley & Cox 0.05652. 

A. G. Becker & Co. Incorporated 

Blyth Ge Cojg) ECs osc siseseree es 

Boettcher and Company 

Alex. Brown & Sons 

J. M. Dain & Company 

Dillon, Rest @: Go; - 205. ccck ites 

The First Boston Corporation .. 

Glore, Forgan & Co... ..... «0 scccces 

Goldman, Sachs & Co. .......... 

Granbery, Marache & Lord 

Wm. P. Harper & Son & Company 

Harris, Hall & Company (Incor- 
porated ) 

Hemphill, Noyes & Co. .......... 

Hornblower & Weeks 

Kidder, Peabody & Co. .......... 

We C. Baneee Ge Ci sh decane 

Lee Higginson Corporation 

Carl M. Loeb, Rhoades & Co. .. 

Mackubin, Legg & Company .... 

Lawrence M. Marks & Co. ...... 

Merrill Lynch, Pierce, Fenner & 
Beane 

Paine, Webber, Jackson & Curtis 

Arthur Perry & Co., Incorporated 

Phelps: enti a Co.) <ncocde.ce aes 

Stone & Webster and Blodget, In- 
corporated 

White, Weld & Co. ..........-05 

Whiting, Weeks & Stubbs 


$2,500,000 
300, 
800,000 


100,000 
200,000 


350,000 
300,000 
225,000 
400,000 


400,000 
500,000 
175,000 


As already stated, the underwriters 
were to pay the company 101 per cent 
of par for debentures bearing 44 per 


cent interest. They had agreed that 
these would be offered to the public 
at a spread of 1? points, which means 
that the public would pay the under- 
writers 1022 per cent of par. 

At the close of the hearing upon 
July 17th, the company had not sub- 
mitted final copies of the indentures, 
the price at which the debentures 
were to be sold to the underwriting 
syndicate or an affidavit signed by the 
president of the applicant that “the 
proposed issue is to be sold at the 
most advantageous terms available,” 
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as required by the rules of the Com- 
mission. Upon the 21st of July, the 
company filed with the Commission a 
final copy of the indentures and a 
statement that the price to be received 
by the company was expected to be 
101 per cent of par. The underwrit- 
ing agreement had not at that time 
been signed and was to have been de- 
livered to the Commission on Mon- 
day, July 24th. 

Upon the afternoon of the 21st of 
July, after the proposed price to be 
paid by the underwriters of 101 had 
been made public, the company re- 
ceived a letter from Halsey, Stuart 
& Co., Inc. A copy was filed with the 
Commission at the same time. This 
communication reads as follows: 

“July 21, 1944 
“Mr. Clifford E. Paige, 
Chairman of the Board and President 
The Brooklyn Union Gas Company 
176 Remsen Street 
Brooklyn 2, N. Y. 
“Dear Sir: 

“Referring to our letter to you 
dated March 15, 1944, and Mr. B. G. 
Neilson’s reply dated March 16, 1944, 
we were greatly disappointed that 
you did not give us the opportunity 
to discuss your proposed financing 
with you and give us the privilege 
of expressing our views without ob- 
ligation to you. We now understand 
from newspaper and other public 
sources that the $30,000,000 general 
mortgage 32 per cent bonds due 
August 1, 1969, have been or are 
about to be privately placed at a re- 
ported price of 101 and accrued in- 
terest to the company. We further 
understand that the company contem- 
plates a public distribution of its $12,- 
000,000 25-year 44 per cent deben- 
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tures, the price to be realized by the 
company being 101 per cent and ac- 
crued interest. We understand the 
call prices on the debentures have 
been tentatively set as follows: 

“A. Optional call price three points 
above public offering price with a re- 
duction of + of 1 per cent for each 
year for a period of years and there- 
after the reduction to be 4 of 1 per 
cent for each year provided that in 
no year shall the redemption price be 
lower than the sinking-fund redemp- 
tion price. 

“B. Sinking-fund redemption price 
beginning at the public offering price 
and reduced 4 of 1 per cent each year 
with the provision that the initial 
yield to maturity shall be protected 
to the next highest 4 of 1 per cent. 

“In both cases debentures shall be 
callable at par in the last year. 

“The debentures, we understand, 
are to have the benefit of a sinking- 
fund sufficient to retire a fixed amount 
of $150,000 annually beginning July 
31, 1945, and in addition beginning 
July 31, 1946 and annually thereafter 
a sum equal to 50 per cent of the net 
income available for dividends for 
the preceding calendar year after cer- 
tain deductions with a maximum of 
$400,000 annually for the additional 
sinking fund. 

“We assume that in the interest of 
your stockholders and consumers you 
are vitally interested in obtaining the 
best possible terms on your proposed 
financing. Furthermore, as we have 
previously indicated to you, we have 
been interested in the securities of the 
Brooklyn Union Gas Company and 
have sold them very widely to our 
customers. We therefore would like 
very much to submit a bid to you 
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for the debentures and if you would 
incur the moderate expense of reg. 
istering the general mortgage bonds, 
we also would like to submit a bid 
for the bonds. Therefore, we now 
advise you that if you will submit 
either or both of such issues to open 
competitive bidding we will at this 
time guarantee to submit a bid at 
such open competitive bidding of not 
less than 100 and accrued interest for 
the debentures described substantially 
as above with the exception that the 
coupon rate shall be 4 per cent instead 
of 44 per cent; and for the general 
mortgage bonds, if registered as stat- 
ed, we will now guarantee to submit 
a bid of not less than 100 and accrued 
interest for $30,000,000 25-year gen- 
eral mortgage bonds with a coupon 
rate of 34 per cent; the terms of the 
mortgage to be mutually satisfactory. 

“In our opinion, private sales with 
cash sinking funds are not in the 
interests of the issuer over the long 
term because in effect your company 
is putting out a serial bond repayable 
at the full redemption price and will 
never get any benefit from changed 
market conditions. While the bonds 
are outstanding it is very likely there 
will be a change of interest rates and 
the bonds, for that reason, might be 
acquired for sinking-fund purposes 
at a considerable discount from _ the 
redemption price. If the bonds are 
publicly distributed, the company 
would be in a position to take full ad- 
vantage of any such discount but if 
privately placed would have to pay 
the full redemption price. 

“If you should conclude to adopt 
a program of inviting competitive 
bids, we are pleased to offer our 
services without obligation and with- 
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out expense to you in connection with 
the preperation of any necessary doc- 
uments or papers. 

“We are delivering a copy of this 
letter to Mr. Milo R. Maltbie, Chair- 
man of the New York Public Serv- 
ice Commission. 


“Very truly yours, 
“Halsey, Stuart & Co., Inc. 
“ec. Mr. B. C. Neilson, Vice President 
The Brooklyn Union Gas Com- 
pany 
176 Remsen Street 
Brooklyn 2, N. Y.” 


Under date of July 22nd, the 


Brooklyn Union Gas Company re- 
plied as follows: 


“July 22, 1944. 
“Halsey, Stuart & Co., 
“35 Wall Street, 
“New York 5, N. Y. 


“Dear Sirs: 

“This will acknowledge your com- 
munication of July 21, 1944, with re- 
spect to the proposed financing of this 
company which letter was received at 
approximately 4 Pp. M. on Friday 
afternoon, July 21, 1944, at a time 
when I was out of the office and the 
contents of the letter were telephoned 
to me. 

“Let me say at the outset that I 
am fully conscious of my obligation 
as the president of this company, as 
I am sure are the other directors, to 
sell our proposed issue of mortgage 
bonds and debentures on the most ad- 
vantageous terms obtainable, and to- 
ward this end the executives of our 
company and its counsel have been 
devoting their time and energy for 
many months past. 

“This entire refunding plan was 
submitted to the stockholders on May 
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17, 1944, and was approved at the 
stockholders’ meeting on June 15, 
1944, by vote of 73.6 per cent of the 
stockholders. Following this meet- 
ing, a firm contract with sixteen in- 
stitutions was made to sell $30,000,- 
000 general mortgage sinking-fund 
bonds maturing in twenty-five years 
from August 1, 1944, and bearing in- 
terest at the rate of 32 per cent per 
annum, at the price of 101 and ac- 
crued interest, subject only to the ap- 
proval of the New York State Public 
Service Commission and to the sale 
of $12,000,000 of 25-year debentures 
at not less than their principal amount. 

“The company cannot at this time 
submit this issue of $30,000,000 of 
mortgage bonds to open competitive 
bidding without violating its contract 
with these sixteen institutions. 

“If we were to attempt to break 
that contract, we would be subject 
to litigation and possible damages, 
apart from the question of business 
integrity involved and the effect such 
action would have on the credit of 
the company. 

“On June 29, 1944, we filed our 
registration statement with respect to 
the $12,000,000 of debentures with 
the Securities and Exchange Com- 
mission; on July 19, 1944, we filed 
our first amendment; the registration 
statement and the first amendment 
have been cleared with the Securities 
and Exchange Commission, apart 
from price amendments, and the final 
amendment setting forth the price and 
the sinking fund and voluntary re- 
demption prices has been printed and 
is to be filed on Monday, July 24, 
1944. 

“Subject to the approval of the 
New York State Public Service Com- 
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mission at its meeting on July 25, 
1944, the debentures are to be publicly 
offered on Wednesday, July 26, 1944, 
and the closing with respect to the 
bonds and the debentures is to be held 
on August 1, 1944; the redemption 
notices for the issues to be called have 
all been prepared and cleared on this 
basis and we are prepared to notify 
the institutions on July 26th that Au- 
gust Ist is the closing date. 

“For your information we enclose 
a copy of the contract which we are 
signing with F. S. Moseley & Co. and 
the other several underwriters on 
Monday, July 24, 1944, providing 
for the issuance and sale of the $12,- 
000,000 25-year debentures, bearing 
interest at the rate of 44 per cent per 
annum at the price of 101 and ac- 
crued interest to the company. 

“Hearings have been held on the re- 
funding plan before the New York 
State Public Service Commission on 
July 7, 1944, and July 17, 1944; 
printing orders have been given for 
the new mortgage, the bonds to be 
issued thereunder, the debenture in- 
denture and the debentures to be is- 
sued thereunder. 

“As stated above, it is impossible 
to terminate our contract for the sale 
of the mortgage bonds and to submit 
this issue to open competitive bidding 
at this time, as you request. 

“At this late date it is equally im- 
possible to terminate our arrangements 
with F. S. Moseley & Co. and the 
other several underwriters, to amend 
the registration statement so as to 
provide for competitive bidding for 
the debentures, circulate the bids, give 
the proposed underwriters an op- 
portunity of examining the registra- 
tion statement, debenture indenture, 


55 PUR(NS) 20 


contracts, etc., have the bidding com. 
pleted, make the award, file the nec. 
essary amendments to the registra- 
tion statement and have them become 
effective, obtain the necessary approval 
of the New York State Public 
Service Commission (which, a5 
you know, meets on_ scheduled 
dates), permit the underwriters 
to make public : offering of the 
debentures, and to obtain payment 
therefor at the latest by August 14, 
1944 (which is two weeks later than 
our contemplated schedule). Under 
§ 3 of the contract with the institu- 
tions, we must give them five days’ 
notice of the delivery date, which no- 
tice must be given not later than 
August 9, 1944, and which we intend 
to give on July 26, 1944. If we 
do not obtain payment for the deben- 
tures by the delivery date fixed with 
the institutions for the closing with 
respect to the mortgage bonds, our 
firm contract to sell $30,000,000 of 
the new mortgage bonds to the six- 
teen institutions lapses by its terms, 
which would leave us without any firm 
commitment in this respect at a time 
when world conditions are in a 
chaotic state. 

“We assume that you would not 
have made your statement of intent 
to bid for our mortgage bonds and 
for our debentures unless you were 
thoroughly familiar with this com- 
pany’s affairs and that you do not 
need to make any further investiga- 
tion of it or its securities. While we 
believe that the present advantageous 
terms on which this company can 
market its securities are largely due 
to the tremendous amount of construc- 
tive work which has been done toward 
the formulating of a refunding plan 
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and the placing of this company’s 
credit on a sound basis within the 
past six monhs, nevertheless, despite 
this last minute offer, I am prepared 
to submit to our directors on Monday, 
July 24, 1944, an offer from you 
(which must be firm in our hands 
not later than 12 o’clock, eastern war 
time, Monday, July 24, 1944), to buy 
$12,000,000 of the above-mentioned 
debentures on terms and conditions 
set forth in the contract to be entered 
with F. S. Moseley & Co. and the 
other several underwriters named 
therein except that the coupon rate 
on the debentures will be 4 per cent 
per annum, the price to be paid by 
vou on August 1, 1944, is to be their 
principal amount and the sinking fund 
and redemption prices are to be cal- 
culated on the same formula in rela- 
tion to your proposed public offering 
price as the redemption prices for 
the sinking fund and on voluntary 
redemption were calculated for the 
fis, 

“We should also receive the name 
of your counsel and satisfactory as- 
surances that you will be able to make 
vour offering and complete your work 
in time to carry out the refunding 
plan on August 1, 1944, as scheduled. 

“T am also enclosing for your in- 
formation a copy of the proposed 
debenture indenture with the Guar- 
anty Trust Company of New York, 
a copy of the registration statement in 
form as filed with the Securities and 
Exchange Commission on June 29, 
1944, a copy of the first amendment, 
a copy of the amendment proposed to 
be filed on July 24, 1944, a copy of 
the petition to the New York State 
Public Service Commission filed on 
June 19, 1944, and a copy of the 


proxy statement mailed to our stock- 
holders on May 17, 1944. 

“T have called a special meeting 
of the board of directors, of the com- 
pany to be held in the forenoon on 
Monday, July 24, 1944, to consider 
and take action upon these matters. 
If we receive your firm offer by the 
above mentioned hour and date, your 
proposed offering price, discounts to 
dealers, names of underwriters, an- 
swers to the usual questionnaires about 
the holdings of the company’s securi- 
ties in relation to the company and 
to the trustee under the debenture 
indenture, the name of the counsel 
you wish to act for you and the 
other data required in order to com- 
plete the papers to be filed under the 
Securities Act of 1933 and the Trust 
Indenture Act of 1939, subject to the 
approval of our board we will have 
available for signing the necessary 
contracts, will make the necessary 
amendments in the debenture inden- 
ture and the form of debenture, and 
will undertake to prepare and file with 
the Securities and Exchange Commis- 
sion by Tuesday morning, July 25, 
1944, an amendment to the registra- 
tion statement, giving effect to the 
above changes, so that, assuming 
favorable approval of the refunding 
plan by the New York State Public 
Service Commission at its meeting 
in Albany on July 25. 1944, and the 
registration statement becoming ef- 
fective, you will be free to make pub- 
lic offering of the debentures on Wed- 
nesday, July 26, 1944, and so that you 
can take up and pay for the debentures 
on August 1, 1944. 

“Tf we do not receive your firm 
offer and the necessary data by 12 
o’clock noon, eastern war time, Mon- 
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day, July 24, 1944, at my office, 176 
Remsen Street, Brooklyn 2, New 
York, for immediate consideration by 
our board of directors, I shall recom- 
mend to our board of directors that the 
company proceed with the financing 
of the new mortgage bonds and of 
the debentures as proposed in the 
contracts already entered into with 
the sixteen institutions and to be en- 
tered into with F. S. Moseley & Co. 
and the other several underwriters 
and in the petitions and filings al- 
ready made with the Public Service 
Commission. And I shall urge the 
Public Service Commission to give 
its approval to such financing July 
25, 1944, on the ground that these 
are the most advantageous terms on 
which the proposed financing can be 
carried out, and that the company 
should not at this time have its financ- 
ing plans put in jeopardy. 

“In order that you might be fully 
informed, we telephoned Mr. Niver 
of your office at 11:20 a. m. on 
Saturday, July 22, 1944, and made 
arrangements with Mr. Niver so that 
he would receive this letter on the 
afternoon of Saturday, July 22, 1944. 

“We are sending a copy of this 
letter to the Honorable Milo R. Malt- 
bie, Chairman of the New York State 
Public Service Commission and are 
requesting him to call a hearing at 
the New York office of the Commis- 
sion at 2 p. M. on Monday, July 24, 
1944, in order that this entire matter 
may be considered. 


“While we realize that you must act 
upon this matter promptly, this ne- 
cessity has been occasioned by your 
waiting until late in the afternoon of 
Friday, July 21, 1944, to send your 
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letter with respect to our company’s 
proposed financing. 

“I am sending you the original and 
three copies of this letter. Will you 
please acknowledge the receipt there- 
of by signing one of the enclosed 
duplicates thereof and noting the time 
of receipt thereon. 

“Very truly yours, 
“THE BROOKLYN UNION Gas 
Company 
“By (signed) C. E. Patce 
“President” 

As a result of this exchange of 
letters, the company filed an amended 
petition with the Commission on the 
morning of July 24, 1944, requesting 
that a hearing on the matters under 
discussion in the communications be 
held that afternoon. This request 
was granted, and after a conference 
between the representatives of the 
company and the representatives of 
Halsey, Stuart and Company, called 
by the chairman, counsel for the com- 
pany stated on the record that the 
company had decided to complete its 
contract with the insurance companies 
and other institutions for the sale of 
$30,000,000 principal amount of gen- 
eral mortgage 3% per cent sinking- 
fund bonds but had agreed to accept 
the offer of Halsey, Stuart and Com- 
pany to purchase $12,000,000 prin- 
cipal amount of 25-year sinking-fund 
debentures due August 1, 1969, upon 
terms hereinafter set forth. He fur- 
ther stated that an agreement would 
be entered into that afternoon outlin- 
ing the terms and conditions agreeable 
to both parties to accomplish this pro- 
gram, and that a copy of the agree- 
ment would be filed immediately with 
the Commission. 

According to the terms of this 
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agreement, which was received by the 
Commission on the morning of July 
25, 1944, the company now proposes 
to issue $12,000,000 principal amount 
of 25-year 4 per cent sinking-fund 
debentures to be dated August 1, 
1944, and due August 1, 1969. These 
debentures are to be issued under the 
terms of the indenture dated August 
1, 1944, between the company and the 
Guaranty Trust Company of New 
York, as trustee, except as to the 
coupon rate and the redemption prices. 
Halsey, Stuart and Company agrees 
to purchase these debentures at par 
and accrued interest, if any, to the 
date of delivery which is fixed in the 
agreement as August 1, 1944. 

Under the terms of the agreement, 
Halsey, Stuart and Company does not 
propose to sell such debentures but 
will hold them as their own invest- 
ment until they are offered at com- 


petitive bidding. At the time of such 


open competitive bidding, Halsey, 
Stuart and Company will submit a 
firm bid of at least 100 and accrued 
interest from August 1, 1944. If the 
Brooklyn Union Gas Company re- 
ceives a better bid, Halsey, Stuart 
and Company agrees to turn the de- 
bentures in for cancellation at 100, 
or to retain the debentures if they are 
the successful bidders and remit the 
difference between $12,000,000 and 
accrued interest at 4 per cent from 
August 1, 1944, to the delivery date 
and the price to be paid by the suc- 
cessful bidder at such open competi- 
tive bidding. 

Among other provisions, the agree- 
ment provides that the Brooklyn 
Union Gas Company at its own ex- 
pense will file further amendments 
to its registration statement with the 


Securities and Exchange Commission 
before such statement becomes effec- 
tive, and a prospectus in order that 
the debentures may be let at competi- 
tive bidding and permit the success- 
ful bidder to make a public offering. 
The company also agrees to use its 
best efforts to qualify the debentures 
for sale under the securities laws of 
such states as the successful bidder 
may designate, to make application 
to list the debentures on the New 
York Stock Exchange and to register 
the debentures under the Securities 
Act of 1934. 

The provisions of the indenture 
with the Guaranty Trust Company 
of New York, as trustee, covering 
the redemption of the debentures are 
changed only in one respect. The re- 
demption prices, expressed in per- 
centages of principal amount, under 
which the debentures are redeemable 
at the option of the company, have 
been modified and are as follows: 


Per- 
centage 


On or be- 
fore August 1 


The percentages of principal amount 
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of the debentures used in determin- 
ing the redemption prices under the 
sinking-fund provisions have also been 
modified and are to be as follows: 


On or before Aug. 1, 1947 
Thereafter and on or before Aug. 1, 1950 
Thereafter and on or before Aug. 1, 1952 
Thereafter and on or before Aug. 1, 1954 
Thereafter and on or before Aug. 
Thereafter and on or before Aug. 
Thereafter and on or before Aug. 
Thereafter and on or before Aug. 
Thereafter and on or before Aug. 
Thereafter and on or before Aug. 1, 
Thereafter and on or before Aug. 
Thereafter and on or before Aug. 1, 1967 
Thereafter and on or before Aug. 1, 1968 
Thereafter and on or before Aug. 1, 1969 


This revision in the company’s 
proposed refinancing plan results in a 
substantial saving. In the first place, 
the interest rate is reduced from 44 
per cent to 4 per cent, a saving of 
4 per cent annually, or $30,000. Off- 
setting this saving to some extent is 
the premium of $120,000 that the 
company forgoes by canceling its 


agreement to sell 44 per cent deben- 
tures to a syndicate of underwriters 
represented by F. S. Moseley and Com- 


pany at 101 per cent of par. If the 
debentures remained outstanding un- 
til maturity, the premium that the 
company would have received under 
its original agreement would equate 
to $4,800 a year, and on this basis 
the annual interest saving amounts to 
$25,200. Of course, the operation 
of the sinking fund would modify 
these amounts slightly. 

The agreement with Halsey, Stuart 
and Company, dated July 24, 1944, 
was attached to an affidavit submitted 
by Mr. C. E. Paige, President of the 
Brooklyn Union Gas Company. In 
his affidavit, Mr. Paige alleges that 
in his opinion the issuance and sale 
of $30,000,000 principal amount of 
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general mortgage sinking-fund 32 per 
cent bonds to the insurance companies 
and other institutions, and the is. 
suance and sale of $12,000,000 prin. 
cipal amount of 25-year 4 per cent 
sinking fund debentures to Halsey, 
Stuart and Company under the terms 
of the agreement previously outlined 
are at the most advantageous terms 
obtainable. 


Interest Saving 


On the basis of the original plan 
of issuing 32 per cent general mort- 
gage bonds and 44 per cent sinking- 
fund debentures, Mr. Neilson esti- 
mated that the annual gross interest 
savings to the company would amount 
to $825,000 in 1945 increasing each 
year thereafter due to the operation 
of the fixed sinking-fund payments 
by $20,625 through 1948 and there- 
after by $24,375 through 1957—+the 
last year in which the bonds that are 
being refunded fall due. These esti- 
mates do not give effect to the amor- 
tization of debt discount and expense 
and the amortization of premiums, 
and do not give consideration to the 
duplicate interest the company will be 
required to pay until all the presently 
outstanding bonds mature. The gross 
interest saving in each year would be 
reduced by 40 per cent if the present 
effective income tax rate continues 
in the future, and according to Mr. 
Neilson’s estimates, the net interest 
saving would not equal or exceed the 
fixed sinking fund payments until 
1955. In other words, the company 
will be required to pay over to the 
trustees all the savings resulting from 
its refinancing program until 1955. 

The substitution of 4 per cent de- 
bentures in accordance with the agree- 
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ment entered into with Halsey, Stuart 
and Company will alter Mr. Neilson’s 
estimates. On the basis of the same 
assumptions, the gross savings will 
amount to $855,000 in 1945, or $30,- 
000 more than the amount shown by 
Mr. Neilson. This saving will in- 
crease each year through 1948 by 
$20,250 and by $24,000 through 
1955. The net saving will be some- 
what more than the amounts computed 
by Mr. Neilson but will not equal or 
exceed the fixed sinking-fund pay- 
ments except in 1947 and 1954; in all 
other years such payments are slightly 
higher than the net interest saving 
under the present proposed refinancing 


plan. 
Proposed Expenses 


The company has submitted esti- 
mates of proposed expenses in connec- 
tion with the refunding plan amount- 
ing to $542,000. Nearly all of these 
items (by far a majority) are esti- 
mates and do not represent actual 
expenditures or costs that can now be 
finally determined. There are very 
large allowances for attorney’s fees, 
and in addition a fee of $100,000 to 
F. S. Moseley & Company as agent 
for the Brooklyn Union Gas Com- 
pany in negotiating with insurance 
companies and dealers in securities. 
In addition, Moseley & Company and 
other members of the group which 
were to purchase the debentures were 
to receive a spread between what they 
were to pay and the price at which 
the securities were to be offered to 
the public of 1# points, amounting to 
a total of $210,000. 

In view of the conclusions herein 
reached, certain of the items listed will 
naturally not appear in the expend- 


itures finally submitted. However, 
the Commission does not pass upon the 
reasonableness of expenses in advance 
but requires every utility to submit 
the details and facts regarding the 
various items. Any amount disal- 
lowed by the Commission may not be 
charged to the cost of the issuance of 
securities. 


Conclusion 


[1-3] Although the regulation of 
the issuance of securities by a gas com- 
pany has been in operation over thirty- 
seven years, it may be useful to call 
attention to certain principles in rela- 
tion thereto. In the first place, the 
Commission has no authority to au- 
thorize the issuance of securities un- 
less it can certify that the issuance of 
the bonds and debentures is “reason- 
ably required for the purpose specified 
in the order” and unless it finds that 
such issuance is in the public interest. 
It follows that the Commission has no 
authority to approve an issue of bonds 
at an interest rate higher than is re- 
quired to produce the necessary funds. 
In other words, if a 3 per cent bond 
can be sold at a lower net interest rate 
than a 4 per cent bond, all other 
things being equal, the Commission is 
required to withhold its approval of a 
4 per cent bond; or if a company pro- 
poses to issue bonds in excess of the 
amount required, approval may not 
legally be given. 

In determining these and other 
rules in the application of the statu- 
tory provision, the Commission not 
only has the power but the duty to con- 
sider the entire plan and all of the pro- 
visions connected with the issuance of 
obligations (in the instant case, bonds 
and debentures) in order to determine 
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whether the proposed issue is proper 
and necessary. 

That the company may wisely and 
advantageously retire the bonds and 
debentures outstanding at a net saving 
to the company needs no extended dis- 
cussion. The plan originally sub- 
mitted by the company and the pro- 
’ posal of Halsey, Stuart and Company 
resulting from a publication of the 
terms of the company’s proposal con- 
clusively disposes of any question in 
this direction, particularly when one 
considers the large amount of cash 
which the company has and which 
could be utilized as the company pro- 
poses to retire a considerable amount 
of the securities outstanding. 

Thus we come to the question of 
whether the company’s proposal 


should be approved as submitted. To 
anyone familiar with market condi- 
tions, a 32 per cent interest rate for 


bonds which will become in a very 
short time the first lien on the prop- 
erty of the Brooklyn Union Gas Com- 
pany and a 44 per cent interest rate 
on debentures will at first glance ap- 
pear to be excessive and not “‘neces- 
sary” in order to produce adequate 
funds for refunding of the outstand- 
ing securities. The principal reason 
suggested why the proposed rates are 
not excessive at the proposed issue 
price of 101 per cent of par to the 
company is that the Brooklyn Union 
Gas Company operates an artificial 
gas plant and that the future of ar- 
tificial gas is more uncertain than 
electric undertakings for example. 
There are many pros and cons to 
this question and it might be necessary 
to enter into their discussion were it 
not that the company received a com- 
munication from Halsey, Stuart and 
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Company quoted above in full guar. 
anteeing to bid at least par for the is. 
sue of bonds at an interest rate of 3} 
per cent and at least par for the de. 
bentures at an interest rate of 4 per 
cent, if the bids are invited through 
public offering. Thus the gas com. 
pany has a definite guaranty by a 
responsible financial house to bid 
more favorable terms for the bonds 
and the debentures than the company 
has proposed, but the gas company is 
not bound to accept this proposal un- 
less it is the best bid submitted. The 
letter of Halsey, Stuart and Company 
states that they will bid az least the 
figure named for each of the issues. 
In other words, there appears to be no 
way in which the Brooklyn Union Gas 
Company can lose by accepting the 
offer of Halsey, Stuart and Company 
as compared with its own original 
proposal. Possibly the gas company 
may suggest that if its original plan is 
disapproved, a contract should be en- 
tered into by Halsey, Stuart and Com- 
pany to do what they have offered to 
do in their letter. There certainly can 
be no objection to this procedure. 
It has been suggested that the 
Brooklyn Union Gas Company has 
made a contract with certain insur- 
ance companies and others to sell the 
bonds to them at the price mentioned 
(3% per cent at 101) and that the gas 
company is not legally free to accept 
the offer of Halsey, Stuart and Com- 
pany in relation to the bonds. This 
may be true, but the Public Service 
Commission is not in the slightest de- 
gree bound to approve the proposal 
submitted by the company. The so- 
called contract is not binding upon 
anyone except the parties involved 
and, of course, was made with the full 
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inowledge of all parties that unless 
the Public Service Commission gives 
is approval the bonds cannot be is- 
ued. No one has even suggested that 
the Commission is bound to approve 
the proposal. All have conceded that 
the Commission is free to approve, to 
reject, or to approve on conditions. 
Hence, the question before the Com- 
mission is whether the proposal as to 
the bonds should be approved, reject- 
ed, or another plan authorized. The 
Commission believes that the proposal 
of Halsey, Stuart and Company both 
as to the bonds and debentures will 
result in the flotation of new secu- 
tities at a lower net cost to the com- 
pany than the original proposal of the 
company or the revised proposal. 
Hence, Halsey, Stuart and Company 
should be given an immediate oppor- 
tunity to enter into a firm contract to 
carry out the terms of their offer of 
July 21, 1944; the bonds and deben- 
tures should be offered for public bid- 
ding and then awarded to the highest 
responsible bidder. 

To this end, the Commission re- 


fuses its consent to the issuance of the 
bonds and debentures as originally 
proposed by the gas company, also to 
the issuance of the bonds as proposed 
by the gas company in its amended pe- 
tition, but will permit the issuance, 
subject to the usual terms and condi- 
tions which the Commission adopts 
in such cases, of $12,000,000 of 4 per 
cent debentures to be sold at not less 
than 100 per cent of par subject to 
the execution by the gas company and 
Halsey, Stuart & Company of the 
terms and provisions stated in_ the 
agreement made between the gas com- 
pany and Halsey, Stuart & Company 
dated July 24, 1944. As set forth 
above, this would require the payment 
by August 1, 1944, of $12,000,000 to 
the Brooklyn Union Gas Company 
and the temporary issuance to Halsey, 
Stuart & Company of the debentures 
later to be offered to the public 
through competitive bidding with the 
agreement that Halsey, Stuart & Com- 
pany will, at that time, submit a bid 
offering at least par for the final pur- 
chase of said debentures. 





PENNSYLVANIA PUBLIC UTILITY COMMISSION 


Re The Pennsylvania Railroad Company 


Application Docket No. 61583 
June 12, 1944 


sta by railroad company for clarification and amendment 
of order relating to construction of crossing improvement; 
denied. 


Crossings, § 59 — Cost of improvement — Relocation of power facilities — Clarifi- 
cation of order. 
An order approving an overhead railroad crossing involved in the construc- 


27 55 PUR(NS) 





PENNSYLVANIA PUBLIC UTILITY COMMISSION 


tion of an industrial siding to serve a naval supply depot, pursuant to an 
agreement between the Navy Department of the United States and a raijl- 
road company, and requiring public utilities to relocate their facilities at the 
crossing and the railroad company to pay all compensation for damages due 
to owners for property taken, injured, or destroyed by reason of the con- 
struction, needs no clarification or amendment although the government has 
refused to authorize reimbursement of a power company for costs incurred 
in relocating and changing its facilities, the railroad company’s right to re- 
cover from the government depending upon the contract and being beyond 


the jurisdiction of the Commission. 


(BucHanan, Commissioner, dissents. ) 


By the Commission: This matter 
is before us at this time upon the pe- 
tition of The Pennsylvania Railroad 
Company for clarification and amend- 
ment of our order dated December 28, 
1942, issued in disposition of peti- 
tioner’s application seeking our ap- 
proval of the construction of a cross- 
ing above grade as described above. 
Since the petition failed to allege the 
existence of new or undiscovered ev- 
idence so as to warrant the taking of 
testimony, the matter was set for oral 
argument after the submission of 
answers to the petition. It is our be- 
lief that the petition could be disposed 
of upon technical grounds; however, 
because the subject involves the public 
interest, we shall dispose of the mat- 
ter upon the merits. 

From the averments of the petition 
and the oral presentations of counsel, 
it appears that pursuant to an agree- 
ment between the Navy Department 
of the United States government and 
The Pennsylvania Railroad Company, 
the latter filed its application on July 
7, 1942, seeking our approval of the 
construction of a crossing above grade 
where an industrial siding to serve 
the Naval Supply Depot would cross 
over and above the highway known 
as Trindle road in Hampden town- 
ship, Cumberland county. The siding 
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stems from the Cumberland Valley 
branch of the Philadelphia division of 
the petitioner railroad. After hear- 
ing on September 9, 1942, at which 
time plans prepared by the Navy De- 
partment were submitted and accepted, 
we issued our report and order dated 
December 28, 1942, approving the 
construction of the improvement, a 
substantial portion of which had been 
completed pursuant to our prelimi- 
nary order issued July 21, 1942, at 
the specific request of the petitioner. 

During construction a portion of 
the respective facilities of the Bell 
Telephone Company of Pennsylvania 
and Pennsylvania Power & Light 
Company had to be relocated. Peti- 
tioner repaid the Bell Telephone Com- 
pany for its costs attendant thereto, 
but has not repaid the Pennsylvania 
Power & Light Company because the 
Navy Department refuses to permit 
or sanction such reimbursement upon 
the ground, inter alia, that the agree- 
ment between it and the railroad com- 
pany did not contemplate such ex- 
penditure. 

In our order of December 28, 1942, 
of which the petitioner now requests 
clarification, we recognized that the 
Federal government does not require 
our approval to construct the railroad 
connecting track and the proposed 
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crossing, and, as a consequence of 
such fact, we specifically stated that 
The Pennsylvania Railroad Company 
which will operate the trains over said 
track and crossing would be directed 
to construct and maintain the connect- 
ing track without prejudice to its 
tight to recover from the United 
States government, part or all of the 
cost incurred in such construction in 
accordance with any lawful agree- 
ment or understanding between such 
parties. In conformity with the plans 
submitted and approved, and based 
upon the record taken at the hearing, 
we found, determined, and ordered, 
inter alia, that any relocation of, 
changes in, or removal of any adja- 
cent equipment or other facilities of 
any public utility which may be re- 
quired as incidental to the execution 
of the improvement should be made by 
said public utility in such manner as 
would not interfere with the construc- 
tion of the improvement. We also di- 
rected in paragraph No. 9 of the 
aforesaid order that The Pennsyl- 
vania Railroad Company, applicant 
and petitioner before us at this time, 
pay all compensation for damages, if 
any, due to the owners for property 
taken, injured, or destroyed by reason 
of the construction of the crossing im- 
provement in accordance with the or- 
der. 

In accordance with our directive, 
the Bell Telephone Company of 
Pennsylvania and the Pennsylvania 
Power & Light Company changed 
and relocated their respective facili- 
ties. Subsequent thereto, the Bell 
Telephone Company presented its bill 
for the costs of said relocation and pe- 
titioner paid such costs. We are ad- 
vised that the Pennsylvania Power & 


Light Company has presented its bill 
for costs incurred by it in relocating 
and changing its facilities, but the pe- 
titioner has not paid said bill because 
the Navy Department has refused to 
authorize payment or to reimburse 
petitioner if the latter makes such pay- 
ment. As heretofore stated, it is by 
reason of this circumstance that peti- 
tioner now requests clarification and 
amendment of the order under which 
the improvement was constructed. 
Each of the three utilities here in- 
volved has frequently been a party at 
interest in like proceedings, which 
were similarly disposed of by the 
Commission, and it seems clear to us 
that they have no misapprehension 
concerning the interpretation of that 
order, or the intent behind its issue. 
Their respective positions indicate 
that petitioner, The Pennsylvania 
Railroad Company, which sought our 
approval for, and which directly or in- 
directly benefited by the improvement, 
interpreted our directive in its intend- 
ed aspect by undertaking to pay all 
costs attendant thereto. The unequiv- 
ocal reimbursement of the Bell Tele- 
phone Company for its costs and the 
anticipated reimbursement to the 
Pennsylvania Power & Light Com- 
pany established that fact. It is also 
patent that the latter company and 
the Bell Telephone Company properly 
followed our intended program, not 
only by presenting their respective 
bills to petitioner for payment, but 
also by the same consistent positions 
taken by them at oral argument. 
There can be no misunderstanding 
of the order; property of the Bell 
Telephone Company of Pennsylvania 
and Pennsylvania Power & Light 
Company was taken, injured, or 
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destroyed, and the damages thus sus- 
tained are, under the order, payable 
by The Pennsylvania Railroad Com- 
pany. The railroad company’s right 
to recover from the United States 
government depends upon the con- 
tract between them, and is a matter 
beyond our jurisdiction; therefore, 

Now, to wit, June 12, 1944, It is 
ordered: That the petition of The 
Pennsylvania Railroad Company for 
clarification and amendment of the 
order dated December 28, 1942 as of 
A. 61583 be and is hereby denied. 

The Chairman being absent did not 
participate in the vote on this order; 
Commissioner Buchanan files a dis- 
senting opinion. 


BUCHANAN, Commissioner, dis- 
sents: The matter before us is a pe- 
tition by Pennsylvania Railroad for 
“clarification” of our order of Decem- 
ber 28, 1942. There is no provision 
for such pleading either under our law 
or in our rules of practice. 

First of all, the order of December 
28, 1942 needs no clarification be- 
cause that order provided for no reim- 
bursement to the utility required to 
effect alterations to its own facilities. 
However, very apparently now, that 
had not been the intention of the Com- 
mission, then. 


In the present order the majority 
have “clarified” our order of Decem- 
ber 28, 1942, but at the same time 
have denied the “petition for clarifi- 


cation,” an wumnecessary contradic- 
tion. The same ultimate result 
reached by the majority can be ob- 
tained in this case, in my opinion, by 
a less devious and less harmful ap- 
proach to the problem before us. 

The petition is occasioned by the 
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inadvertent omission of certain stand- 
ard wording from paragraph 5 of our 
order of December 28, 1942, para- 
graph 5 being a standard or form 
paragraph inserted in all crossing or- 
ders resulting from applications of 
parties other than Department of 
Highways and intended to fix the lia- 
bility for the cost of the relocation, 
change or removal of public utility 
facilities located within the limits of 
the highway and which alterations are 
incidental to the major improvement. 

Paragraph 5 as we normally apply 

it with the words and phrases whick 
were omitted from our December, 
1942, order, italicized, follows: 
(5) That any relocation of, changes 
in or removal of any adjacent struc- 
tures, equipment, or other facilities of 
any public utility other than Pennsyl- 
vania Railroad Company located with- 
in the limits of the highway which 
may be required as incidental to the 
execution of the improvement herein 
ordered, be made by said public utility 
(at its sole cost and expense) (at the 
cost of Pennsylvania Railroad) and 
in such a manner as will not interfere 
with the construction of the improve- 
ment. (One or the other of the brack- 
eted phrases is used depending upon 
the facts and circumstances of each 
case. ) 

The majority would correct this 
mistake of omission, first, by holding 
that the three utilities involved should 
know what we intended to say but did 
not, and secondly, by holding that 
paragraph 9 of our December, 1942, 
order specifically directed Pennsyl- 
vania Railroad to pay the disputed 
costs. The answer to the first position 
is obvious in the light of the normal 
use of paragraph 5 and the contradic- 
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tion thereof resulting from the omis- 
sions in our order as written. As to 
the second position, paragraph 9 is 
likewise a standard or form para- 
graph covering damages without the 
highway limits. Standard practice in 
such matters would not permit the ap- 
plication of it to smcrdental construc- 
tion costs within the limits of the 
highway. To here imply that it 
should, results in confusion con- 
founded. 

It would seem much less dangerous 
to future practice before us to adopt 
one of two possible and more proper 
methods of correcting our error; first, 
on our own motion and by supple- 
mental order, to correct paragraph 5 
by adding the words and phrases in- 
advertently omitted thereby removing 
with such understandable words the 
obvious ambiguity resulting from our 


departure from standard practice, or, 
second, require petitions to be filed by 
Pennsylvania Power & Light Com- 
pany and the Bell Telephone Com- 
pany of Pennsylvania for an award of 
damages under § 411 of the Public 
Utility Law; St. Clair v. Pottsville 
Water Co. (1928) 9 Pa PSC 398, 
403. Of the two courses, the first is 
preferable as being quicker, less in- 
volved and because it goes to the heart 
of the controversy. Re Lehigh Val- 
ley R. Co. A. 60626, Supplemental 
order of October 5, 1942. 


The anomalous position in which 
we are placed by the majority order, 
in my opinion, establishes a harmful 
precedent and leaves confusion in a 
practice hitherto standard for many 
years. 

For these reasons, I dissent from 
the majority action. 
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United States of America 


American Telephone & Telegraph 
Company et al. 


Civil Action No. 23189 
— F Supp — 
April 27, 1944 


NJUNCTION proceeding relating to imposition of surcharges, 
I in violation of filed telephone tariffs, by hotels on toll or 
interstate calls made by guests; injunction granted. For dect- 
sions by Federal Communications Commission, see (1943) 52 

PUR(NS) 141. 
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Telephones, § 1 — Constitutionality of Federal Communications Act — Telephone 
surcharges by hotels. 
1. The law and regulations whereby the Federal Communications Commis. 
sion was established and has acted, in regulating surcharges by hotels on 
interstate phone calls, are lawful and valid, p. 33. 


Courts, § 15 — Jurisdiction of particular court — Telephone surcharges by hotels. 
2. The district court for the District of Columbia has jurisdiction over an 
injunction proceeding relating to the imposition of surcharges, in violation 
of filed telephone tariffs, by hotels on interstate or toll phone calls made 
by er as well as over the telephone companies and hotels involved, 
p. 33. 


Rates, § 13.3 — Jurisdiction of Communications Commission — Telephone sur- 
charges — Hotels. 
3. The Federal Communications Commission has jurisdiction over tariff 
schedules governing telephone companies and others engaged in the busi- 
ness, and any relief relating to the imposition of surcharges by hotels on 
interstate phone calls made by hotel guests that the hotels or telephone 
companies may wish should be taken up before that Commission, p. 33. 


Injunction, § 52 — Telephone surcharges by hotels — Evidence of commissions 
paid. 
4. The court, in entertaining an action to enjoin hotels from making sur- 
charges on toll or interstate calls made by guests, refused to consider evi- 
dence relating to the telephone company’s proposed payment of 15 per cent 
commission to the hotels, p. 33. 


Injunction, § 50 — Telephone surcharges by hotels — Reasonableness of surcharges. 


5. The court, in entertaining an action to enjoin hotels from making sur- 
charges, in violation of filed telephone tariffs, on toll or interstate calls 
made by guests, refused to consider the reasonableness of the surcharge, 
p. 33. 


Telephones, § 1 — Agents of the company — Hotels. 


6. Hotels which collect surcharges for toll or interstate telephone calls made 
by guests are subscribers rather than agents of the telephone company, and 
the telephone companies are not responsible for what the hotels charge, 
p. 34 
Injunction, § 27 — Telephone surcharges made by hotels — Violation of company 
tariffs. 


7. Hotels should be enjoined from imposing surcharges, in violation of filed 
telephone tariffs, for tolls or interstate phone calls made by hotel guests, 


p. 36 


Injunction, § 32 — Jurisdiction of court — Service denial — Phone service to 
hotels. 


8. The courts have jurisdiction to restrain telephone companies from fur- 
nishing service to hotels which violate an injunction restraining them from 
imposing surcharges, in violation of filed telephone tariffs, on toll or inter- 
state phone calls made by guests, p. 36. 


> 


By the Court: Well, the court will ties concerned have concluded their 
announce its decision—since all par- arguments—orally from the bench. 
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[1] In the first place the court holds 
that the law and the regulations in- 
volved in this case, whereby the Fed- 
eral Communications Commission was 
established and acts, are lawful and 
valid. 

[2, 3] The court holds that this 
court has jurisdiction of the subject 
matter of this case and of the parties, 
and that the Federal Communications 
Commission likewise had jurisdiction 
of the matter of the tariff schedules, 
and so on, that were made governing 
the two defendant telephone companies 
and others engaged in the telephone 
business. 

Now that covers the points of law 
that have been raised here. 

The court holds that any relief 
along the lines of the tariff schedules, 
that the hotels here may wish, or that 
the telephone companies here may 
wish, should be taken up before the 
Federal Communications Commission. 

[4] Now on the matter of motions 
to strike out certain testimony, or ob- 
jections, rather, to the admissibility of 
certain testimony, the court rules now 
that it is not to consider and will not 
consider in its decision any of the tes- 
timony, oral or written, that was of- 
fered in this case in regard to a pro- 
posed 15 per cent commission to be 
paid by the telephone companies to the 
hotels. That was merely an offer. It 
didn’t go so far as to be called an offer 
of compromise because there is no con- 
troversy in regard to money or charges 
between the telephone companies and 
the hotels. It may be a businesslike 
proposition on the part of the tele- 
phone companies to try to help the 
hotels out, because they are mighty 
good customers of the telephone com- 
panies. 

[3] 
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But whatever the motive was that 
prompted it, it wasn’t an offer of com- 
promise, and even if it were, the court 
shouldn’t consider it because it was 
never carried through; and if it was a 
generous offer—I doubt whether I 
could go so far as to say it was—but if 
it was a businesslike proposition, or if 
selfish interests were governing the 
telephone company, whatever it was, it 
doesn’t bear upon the essential issues 
of law and fact in this case. 

Therefore, the court is not consider- 
ing any of the evidence, oral or writ- 
ten, that was introduced here in regard 
to that proposed payment of 15 per 
cent of the toll charges to the hotel de- 
fendants. 

[5] Now there has been testimony 
offered here to show that what the 
hotels put on the bills of those guests 
who used the long-distance phones was 
a reasonable charge for secretarial 
service or hotel service, or whatever 
else you wish to call it. Well, the 
court will not consider or go into the 
question of whether it is reasonable or 
unreasonable, because that isn’t an is- 
sue in this case. Maybe it is most rea- 
sonable, and maybe the hotel guest is 
very well pleased with the amounts 
that have been charged for the accom- 
modation and services rendered. But 
that isn’t here before me. 

I couldn’t undertake to say that the 
hotels are rendering services worth 15 
per cent of the charge for long-dis- 
tance calls, and therefore should be 
able to add that amount to the bills of 
their guests; I couldn’t say that the 
10 per cent that they are apparently 
charging is too much or a fair charge, 
or what. So the court is going to dis- 
regard the testimony concerning the 
reasonableness of this charge, or sur- 
55 PUR(NS) 





UNITED STATES 


charge, that the hotels are making to 
their guests for long-distance calls. 
So that is eliminated from the case. 

[6] Now although it may not be re- 
quired of the court—because the Fed- 
eral Communications Commission 
takes an alternative position—to pass 
upon the issue as to whether the hotels 
are agents of the telephone companies, 
or whether they are to be regarded as 
subscribers, I think a court ought to 
take a stand on that because that is a 
vital issue in this case. 

With all due respect to the plaintiff 
in this case, the government, I think 
they ought to come into court on a 
definite theory and not leave the court 
to choose, and the plaintiff say, ‘Well, 
take this and if you don’t like it, take 
that and make it the basis of your de- 
cision.” 

In the opinion of the court the tes- 
timony in this case actually fails to 
show that these hotels are the agents 
of the telephone company. There was 
no written agreement to that effect in- 
troduced here; there was no oral 
agreement to that effect introduced 
here; and there is no testimony, writ- 
ten or oral, from which this court 
could imply the existence of an agency 
in the hotels on behalf of or as agent 
of the telephone company. 

In the opinion of this court the 
hotels are subscribers. They enter 
into a contract with the telephone com- 
pany. “You render us such and such 
service and we will pay you such and 
such money.” They get the bill every 
month or two and they pay the tele- 
phone company—that was the ev- 
idence in this case—the amount that 
they owe them as subscribers for tele- 
phone service from the telephone com- 
pany. 
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Now that being so, the telephone 
companies have no control whatever 
over what these hotels are doing in re- 
gard to this surcharge. But they have 
knowledge of it. At least, if they 
didn’t have knowledge of it before this 
case came up, they have knowledge of 
it today. Asa matter of fact the testi- 
mony shows that they have had knowl- 
edge of it for some time because they 
have discussed the matter and en- 
deavored to make some settlement of 
it. 

So the telephone companies are 
charged with what the hotels are doing 
in regard to these surcharges they are 
making on the bills of their guests, for 
toll or interstate messages. 

Now that brings up the question of 
why we have a Federal Communica- 
tions Commission. Well, maybe some 
people wish we didn’t have it. 

Then the question comes up as to 
what persons, what property, or what 
purpose this Federal Communications 
Commission was established for. I 
take it that without doubt it was estab- 
lished for the benefit of the public, and 
to protect the public in regard to such 
matters as those involved in this case. 
They didn’t want to leave the public at 
the mercy of the telephone companies, 
having a monopoly, as one witness un- 
dertook to say, or maybe I suggested 
it to him. But anyway, monopoly or 
no monopoly, this act and these reg- 
ulations and these tariff schedules in 
regard to telephone messages going 
out through the states, all have the 
principal purpose of protecting the 
public against being overcharged. If 
we didn’t have the Federal Communi- 
cations Commission, and didn’t have 
the regulations, and didn’t have these 
tariff schedules, the telephone com 
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panies could say, if you wanted to talk 
to John Jones in New York, “$10,” 
or “$20.” The man calling New York 
from Washington would say, “That 
is too much.” They would say, 
“Well, if you think it is too much 
you can’t talk, you can take the train 
and go up and see him.” 

Well, you know such things have 
been done in the past by corporations, 
especially by public utilities when they 
weren’t under control. 

I have said that because the public 
are the ones to be primarily protected 
by this Commission and by the law 
establishing it, and by the regulations 
and orders that it has made. 

If someone who is connected with 
getting these messages from the per- 
son telephoning, to the receiver in New 
York, the person receiving the mes- 
sage, if somebody else who has some 
connection or part in transmitting 
those messages undertakes to slap on 
an extra charge, whether it is 5 per 
cent, 10 per cent, 20 per cent, or maybe 
50 per cent, or it might even be 100 
per cent, just doubling it up, if that 
were permitted it would be negativing 
in part, or maybe entirely, the purpose 
of this Commission and the purpose of 
this law and of the regulations and 
orders of this Commission, and the 
public would not be protected in re- 
gard to their interstate telephone 
messages. 

Now that being so, if someone who 
has gotten telephone facilities as a sub- 
scriber, from the telephone company— 
and they have gotten those facilities 
for their own benefit, to accommodate 
their guests in the hotel—undertakes, 
when the messages are going through, 
to render services to the guests, and 
then undertakes to surcharge and 
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make the charge go above, in amount, 
the tariff schedule, that would be doing 
indirectly what the telephone company 
is not allowed to do, and what the law, 
by its express and implied terms, and 
by the regulations of this Commission, 
and its orders, did not mean to allow. 

Now under those circumstances I 
think that the hotels—it isn’t for me 
to say what they should do—but they 
could render less service because they 
were not getting paid for it, just like 
you could put dimmer lights in the 
rooms of a hotel, instead of 60-watt 
lights you could put in 40-watt lights 
—that is up to the individual hotel. 
They are in competition with one an- 
other and they can spend as little or as 
much as they see fit in trying to get 
guests and patrons and trying to keep 
them. 

So in this case they don’t have to 
render all the service that they do. 
And if it is too expensive—they all 
appear to be pretty well organized 
here—they can all agree to cut down 
on the expense where they are losing 
money. They could do that or they 
could charge for these services sep- 
arately under some other item, what- 
ever they might wish to call it—secre- 
tarial services, accommodation for this 
or that. Or they could go before the 
Federal Communications Commission 
and ask to have an allowance put in 
the tariff schedule; or they could go to 
the rent commission and because of 
the action of this court—if an injunc- 
tion is granted—could say, “We 
should get more rent for our rooms.” 
Or the hotels could go to the food or 
the drinks commissions and try to get 
them to permit a raise in the price of 
food or drinks. 

But that is up to the hotels ; they will 
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just have to figure out a way to get 
the money; and if they can’t get it 
this way they will either have to cut 
down the service or get it some other 
way. 

Then—of course I needn’t suggest 
it but—if they want to they have the 
proposition made to them of getting 
15 per cent from the telephone com- 
pany. 

As I say, these suggestions I have 
made are just thoughts, but they don’t 
enter into my decision at all. The 
hotels have, as I have indicated, a 
number of possible ways in which they 
may recoup the losses they say they are 
sustaining; but the court isn’t con- 
cerned with that, that is a worry of the 
hotels and not of this court. 

Accordingly the court considers that 
in this case, while it could enjoin these 
telephone companies if the facts of the 
case required, from the facts in this 
case it appears that the telephone com- 
panies are not violating the tariff 
schedules at all, and therefore there is 
no remedy that should be granted at 
this time against the telephone com- 
panies for any acts of their own. Since 
the court has held that the hotels are 
not the agents of the telephone com- 
panies, therefore the telephone com- 
panies are not responsible for what the 
hotels are doing now. 

[7] But the hotels know what they 
are doing, and the court holds that 
they are responsible for What they are 
doing, and they are making the public 
pay more for toll charges, or for inter- 
state telephone charges than what the 


Federal Communications Commission 
has allowed, and therefore they are 
violating this tariff schedule of the 
Federal Communications Commis- 
sion, they are violating the law, and 
violating the rules of the Federal Com- 
munications Commission, and should 
be enjoined accordingly. 

So the court will grant an injunc- 
tion restraining the hotels from add- 
ing these surcharges to the bills of the 
guests of the hotels, in addition to the 
regular charge for the interstate toll 
charges. 

[8] The court will further reserve, 
in this case, jurisdiction of it so that 
should the hotels refuse to obey the or- 
der of this court, enjoining them from 
making these charges, and the tele- 
phone companies, knowing that they 
have made these charges and that they 
are still making them, and that by ren- 
dering them phone service they will 
thereby be aiding and abetting them, 
and indirectly, maybe, encouraging 
them to violate the order of this court 
and the order of the Federal Com- 
munications Commission, then the 
court would feel that it would have 
jurisdiction and authority to enjoin 
the telephone companies by mandatory 
injunction, or prohibitive injunction, 
rather, prohibiting them from render- 
ing any further service to those hotels. 

That, I think, covers all the issues 
in the case. 

Counsel can confer together and 
prepare findings of fact, conclusions 
of law, and a judgment in the case. 
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UNITED STATES DISTRICT COURT, D. DELAWARE 


Cora Homewood et al. 
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Standard Power & Light Corporation 


et al. 


No. 229 
55 F Supp 100 
April 29, 1944 


ETITION by preferred stockholders of registered holding com- 

pany, in derivative action against certain investment bankers, 

for appointment of trustee to protect stockholders’ interests in 

proceedings before the Securities and Exchange Commission; 

supplemental complaint permitted to be filed but no forward 

action by way of responsive proceedings required of defendant, 
and appointment of trustee refused. 


Courts, § 18 — Appointment of trustee — Pending proceedings before Commis- 
sion — Holding company liquidation. 
A court in which a derivative stockholders’ action has been started on behalf 
of a holding company against certain investment bankers who allegedly 
controlled the corporation, to its loss, should not, upon application of such 
stockholders, appoint a trustee to protect such stockholders in proceedings 
before the Securities and Exchange Commission, to submit a plan before 
the Commission, to intervene in proceedings for recapitalization of a sub- 
sidiary of the holding company, and to take possession of and distribute 
the holding company’s assets, where the Commission has directed the liq- 
uidation of the holding company and presently has before it a plan of 
recapitalization which will undoubtedly deal with rights and liabilities in- 
volved. 
5 
APPEARANCES: Ivan Culbertson, mington, Del., for A. C. Allyn & Co.; 
of Wilmington, Del., and Maurice J. John J. Morris, Jr., U. S. Atty., of 
Dix, of New York city, for plaintiffs; Wilmington, Del., and David Kadane, 
Howard Duane, of Wilmington, Del., of Philadelphia, Pa., for the Securities 
and H. Preston Coursen, of New and Exchange Commission. 
York city, for Standard Power & 
Light Corporation; Caleb S. Layton, Leauy, D.J.: This derivative 
of Wilmington, Del., for H. M. Bylles- stockholders’ action started in Septem- 
by & Co.; Edwin D. Steel, of Wil- ber, 1941, on behalf of Standard Pow- 
mington, Del., for Bancamerica Cor- er and Light Corporation against cer- 
poration; Clair J. Killoran, of Wil- tain investment bankers who allegedly 
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illegally controlled the corporation to 
its loss. Answer was filed. The ac- 
tion has since been dormant. Now, 
plaintiffs seek to file a supplemental 
complaint—which defendants oppose 
—charging Standard with doing no 
business, as a useless holding com- 
pany ' with operating expenses exceed- 
ing income, with asset values less than 
liquidating preferences on Standard’s 
preferred stock, and with sole voting 
power in the common stock, which is 
without equity. Standard’s manage- 
ment is charged with designs to cir- 
cumvent the Public Utility Holding 
Company Act of 1935, 15 USCA §§ 
79 et seq., by working solely in the in- 
terests of the common stock. In sub- 
stance, the supplemental pleading al- 
leges that the causes of action set out 
in the original complaint are of 


enough value to pay preferred in full; 
that “disintegration” 


[sic] of Stand- 
ard will occur without judicial control 
with resultant irreparable damage to 
preferred as they have “no voice” with 
respect to any plan of liquidation 
which, under the act, must be filed and 
approved by the Securities and Ex- 
change Commission; that this court 
should supervise an equitable dissolu- 
tion of Standard by protecting Stand- 
ard’s causes of action against defend- 
ants ; that Standard’s management has 
failed to call a meeting of stockholders 
to vote upon a voluntary dissolution ; 
that a certain plan of recapitalization 


filed by Standard Gas and Electric 
Company with the SEC will eliminate 
all value of that company’s common 
stock owned by Standard; that the 
present interests of Standard’s man- 
agement is in conflict with their duties 
in protecting Standard’s interests in 
the Standard Gas and Electric Com- 
pany plan; that a forced sale of Stand- 
ard’s assets would be detrimental to 
its preferred stockholders ; and finally, 
no judicial proceedings have been 
started by Standard for its liquidation 
or distribution of its assets. 

On the basis of these supplemental 
allegations, plaintiffs pray (1) for a 
court-appointed trustee to protect pre- 
ferred stockholders in all proceedings 
before the SEC; (2) to submit a plan 
before the Commission protecting the 
causes of action alleged in the original 
complaint ; (3) to intervene in the pro- 
ceedings for recapitalization of Stand- 
ard Gas and Electric Company; and 
(4) to take possession of and distrib- 
ute Standard’s assets. 

Standard objects to the supple- 
mental pleading because it fails to 
state a claim upon which relief can be 
granted,” because it pleads a new cause 
of action,® and because it pleads a 
cause of action which cannot be joined 
with the particular causes of action 
set forth in the original complaint. 

The court finds it unnecessary to 
consider the preliminary arguments 
urged by plaintiffs as to the application 





10On June 19, 1942, the Securities and Ex- 
change Commission entered an order under 
§ 11(b) (2) of the Public Utility Holding 
Company Act of 1935, 15 USCA § 79k(b), 
requiring Standard to liquidate and terminate 
its existence. No appeal was taken from this 
order and the appeal period has elapsed. Stand- 
ard has, however, by order of the Commission, 
until June of this year to submit a plan of 
liquidation. 

2 Reliance is had on Myers v. Occidental 
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Oil Corp. (1923) 288 Fed 997, and Edwards 
v. Bay State Gas Co. (1898) 91 Fed 942. 

fC poe al v. Luce Mfg. Co. (1939) 
30 F Supp 1 

4 Standard gon on Brock v. Poor (1915) 
216 NY 387, 111 NE 229; Levine v. Elbe 
(1937) 252 App Div 511, 299 NY Supp 888; 
Abrahams v. Bachmann ( 1933) 238 App Div 
320, 264 NY Supp 131; Witherbee v. Bowles 
(1911) 201 NY 427, 95 NE 27; Willcox v. 
Harriman Securities Corp. (1933) 10 F Supp 
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HOMEWOOD v. STANDARD POWER & LIGHT CORP. 


of certain of the Rules of Civil Pro- 
cedure.© Likewise, it is unnecessary to 
consider the other points urged by 
plaintiffs that, even in the face of Erie 
R. Co. v. Tompkins (1938) 304 US 
64, 82 L ed 1188, 58 S Ct 817, 114 
ALR 1487, a Federal court may grant 
relief by appointment of a receiver or 
trustee of a solvent corporation, in the 
case of fraud and mismanagement, ir- 
respective of state law.° 

In Securities and Exchange Com- 
mission v. Standard Power & Light 
Corp. (1943) 49 PUR(NS) 407, 48 
F Supp 716, this court held that where 
the SEC had ordered Standard, as a 
public utility holding company, to 
liquidate and terminate its existence, a 
preferred stockholder could not invoke 


the process of a state chancery court 
to liquidate the utility in view of the 
Public Utility Holding Company Act 
of 1935, §§ 11(b-d), 18(f), 15 
USCA §8§ 79k(b-d), 79r(£), and Jud 
Code, § 265, 28 USCA § 379. As the 
crux of the relief presently sought by 
plaintiffs is essentially the same as that 
sought by the intervener in the earlier 
case (48 F Supp 716), obviously the 
court’s former holding is a fortiori au- 
thority against plaintiffs here. It be- 
comes quite unnecessary, then, to re- 
peat what was said in the former 
opinion respecting the expert compe- 
tence of the SEC to carry through to 
completion its own orders. The Com- 
mission has taken Standard into its 
custody. It presently has before it 





532; Harden v. Eastern States Pub. Service 
Co. (1923) 14 Del Ch. 156, 122 Atl. 705; 
Fleer v. Frank H. Fleer Corp. (1924) 14 Del 
Ch 277, 125 Atl 411; Perrine v. Pennroad 
Corp. (1934) 20 Del Ch 106, 171 Atl 733; 
Morse v. Bay State Gas Co. (1898) 91 Fed 
944. The court considers it unnecessary to 
discuss the applicability of these cases at this 
time. 

5Rule 15(a) of the F.R.C.P., 28 USCA 
following § 723c, that leave “shall be freely 
given whenever justice so requires,” which 
is similar to old Equity Rule 19, 28 USCA 
§ 723 Appendix, which provided for amend- 
ments “in furtherance of justice.” And In- 
dianapolis v. Chase Nat. Bank (1941) 314 US 
63, 69, 86 L ed 47, 62 S Ct -15, 17, for “Liti- 
gation is the pursuit of practical ends, not a 
game of chess.” 

8 Plaintiffs urge that Galdi v. Jones (1944) 
141 F(2d) 984, holds that a Federal district 
court, under its general equity powers, has, 
independent of any state statute, power to ap- 
point a receiver for a solvent corporation at 
the request of a stockholder claiming waste 
and gross mismanagement, i. e., Federal courts 
apply equitable remedies without restraint by 
state law. 

In support of this view, a reading is sug- 
gested of Smyth v. Ames (1898) 169 US 466, 
516, 42 L ed 819, 18 S Ct 418; Mississippi 
Mills v. Cohn (1893) 150 US 202, 37 L ed 
1052, 14 S Ct 75; Union Bank of "Tennessee 
v. Vaiden (1856) 18 Pg i (59 US) 503, 15 
L ed 472. In Pusey & Jones Co. v. Hanssen 
tw 261 US 491, 67 L ed 763, 43 S Ct 

56, Mr. Justice Brandeis, after consid- 
ering the Delaware statute which authorized 


the appointment of a receiver where a cor- 
poration was insolvent in the equity sense 
(solvent but unable to meet maturing obliga- 
tions as the same fell due), said: “But be- 
cause that which the statute confers is mere- 
ly a remedy, the statute cannot affect pro- 
ceedings in the Federal courts sitting in 
equity.” In Burnrite Coal Briquette Co. v. 
Riggs (1927) 274 US 208, 71 L ed 1002, 47S 
Ct 578, where a receiver was appointed for a 
solvent corporation, Mr. Justice Brandeis 
again said (at p. 209 of 274 US): “This suit 
was brought in the Federal court for New 
Jersey against Burnrite Coal Briquette Com- 
pany, a Delaware corporation, by Riggs, a 
stockholder. The bill charged gross misman- 
agement; [and] prayed for the appointment 
of a receiver to conserve assets . . . [at 
p. 212 of 274 US]. The court of appeals held 
that there was lack of jurisdiction of the sub- 
ject-matter. It assumed that the jurisdic- 
tion . . . was dependent upon the state 
statute. This was error. A Federal district 
court may, under its general equity powers 
independently of any state statute, entertain 
a bill of a stockholder against the corpora- 
tion for the appointment of at least a tem- 
porary receiver in order to prevent threatened 
diversion or loss of assets through gross fraud 
and mismanagement of its officers.” Cf. 
Tower Hill-Connellsville Coke Co. v. Pied- 
mont Coal Co. (1933) 64 F(2d) 817, 91 ALR 
648, certiorari denied (1934) 290 US 675, 
78 L ed 582, 54 S Ct 93; Alexander v. Hill- 
man (1935) 296 US 222, 80 L ed 192, 56 
S Ct 204; Id. (1935) 75 F(2d) 451. See 
Barrett v. Denver Tramway Corp. (1943) 
53 F Supp 198, 201, 203. 
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Standard Gas and Electric Company’s 
plan of recapitalization which will, un- 
doubtedly, deal with Standard’s rights 
and liabilities with respect to the 
former company. Hence, the Com- 
mission’s order of June 19, 1942, di- 
recting Standard to present a plan of 
liquidation to the Commission, was an 
order to liquidate under the Commis- 
sion’s supervision and in no other 
manner. The present proffer of plain- 
tiffs to file a supplemental complaint 
must not interfere with the Commis- 
sion’s investigation of the affairs of 
both Standard and Standard Gas and 
Electric Company. If committed, the 
alleged sins of Standard’s manage- 
ment in dealing with their own com- 
pany and its interests in Standard Gas 
and Electric Company will come to 
light. The preferred stockholders do 
not allege that the SEC has refused 
any relief sought. The administra- 
tive agency in investigating the rela- 
tive values of all interests in both cor- 
porate enterprises has not denied to a 
single preferred stockholder the right 
to be heard. It is not the function of 
the Commission to insist that the 
plaintiffs here, or any other stockhold- 
er, appear before it and tell of their 
grievances. The fact that the plain- 
tiffs have not gone to the Commission 
is not without significance. Where a 
party does not seek to enlist the pro- 
tective sanctions of the SEC, or at 
least warn that agency by formal 
charges that potential equities lurk be- 
hind a submitted plan of a utility, in 
favor of a particular group, a court 


DISTRICT COURT 


should hesitate to proceed with litiga. 
tion against companies which are un- 
der the jurisdiction of the Commis. 
sion. 

Some may call this delayed judicial 
action, but this court, in attempting to 
integrate the Public Utility Holding 
Company Act into the judicial process 
in view of the SEC’s statutory duties, 
rules that the supplemental complaint 
may only, at this time, be filed with the 
clerk. The supplemental pleading will 
simply rest here until the SEC com- 
pletes its administrative analysis of 
both the Standard Gas and Electric 
Company plan, now before the Com- 
mission, and Standard’s plan, which 
must be filed within several months. 
The Commission’s recommendations 
respecting the prosecution or abate- 
ment of the instant action now pend- 
ing in this court, after it has passed on 
both plans, will receive critical exam- 
ination. But no forward action, by 
way of responsive pleading, will be re- 
quired of defendants. The Commis- 
sion once moved this court ({1943] 
49 PUR(NS) 407, 48 F Supp 716, 
720) to take exclusive jurisdiction of 
Standard’s assets under § 11(d) of 
the act. In time, that application may 
be renewed. In the interim, the court 
finds no present necessity for the ap- 
pointment of a trustee of Standard’s 
assets for any of the purposes detailed 
in the supplemental pleading. 

An order may be submitted per- 
mitting the supplemental complaint to 
be filed with the clerk. 
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Rates, 


POTTSVILLE WATER CO. v. SILVER CREEK WATER CO. 


PENNSYLVANIA PUBLIC UTILITY COMMISSION 


Pottsville Water Company 


Silver Creek Water Company et al. 


Complaint Docket No. 13947 
June 19, 1944 


Ce . against contract between public utility and munic- 
ipality for water service at specified rates; dismissed for 
lack of jurisdiction. 


Rates, § 212 — Validity of contract — Moot question after filing as tariff. 
1. The question of the validity of a contract providing for public utility 
service to a municipality at specified rates, executed when there was no 
regularly filed published tariff rate for that service to the municipality, was 
made moot by the fact that the contract was filed as a tariff rather than 
as a contract, the result being that the contract became merely an agree- 
ment to pay what became the regularly filed and published tariff rate, 
p. 42. 

Rates, § 234 — Tariff — What constitutes. 
2. So long as a tariff establishes rates to be collected or enforced, it is 
immaterial what form it takes, with respect to its efficacy as a tariff, p. 42. 

Rates, § 234 — Rate tariffs — Materiality of validity of contract. 
3. If a contract is filed as a tariff, it is immaterial whether the contract as 
such is valid or invalid, p. 42. 

Contracts, § 3 — Jurisdiction of Commission — Construction or enforcement. 
4. The Commission has no jurisdiction to construe or enforce contracts be- 
tween public utilities and municipalities unless questions of rates or service 
are involved, p. 43. 

Contracts, § 3 — Jurisdiction of Commission — Private contracts. 
5. The Commission has no jurisdiction to entertain an action brought by 
a public utility attacking a contract between a municipality and a competing 
public utility providing for service at regularly filed and established rates, 
since it has no jurisdiction over such contract or over the complainant’s 
remedies arising out of a contract for a like service between it and the 
municipality, p. 43. 

(BucHANAN, Commissioner, dissents. ) 


> 


By the Commission: This matter answer by the complainant to the pe- 

arises on a complaint filed by The tition to dismiss. 
Pottsville Water Company, a petition It appears from the complaint that 
by respondents to dismiss, and an on August 19, 1927, The Pottsville 
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Water Company, complainant, and the 
borough of Schuylkill Haven, one of 
the respondents, executed a written 
contract (approved by the Public 
Service Commission on September 12, 
1927, at MC-4147) whereby the com- 
pany agreed to furnish the borough at 
least 5,000,000 gallons of water 
monthly at the rate of 8 cents per 
thousand gallons and the borough 
agreed to take and pay for said min- 
imum quantity monthly. By its terms, 
the contract is to continue for thirty 
years from its date. On August 9, 
1943, the Silver Creek Water Com- 
pany and ihe borough of Schuylkill 
Haven executed a written contract, to 
be considered effective as of June 12, 
1943, and to continue until its termi- 
nation six months after the close of 
the present war, whereby the company 
agreed to supply the borough with a 
monthly minimum quantity of water 


of at least 1,000,000 gallons daily or 
with a quantity equal to the total 
monthly consumption of water by the 
plant of the Aluminum Company of 


America at Cressona, whichever 
quantity is less. The borough agreed 
to pay 8 cents per thousand gallons for 
all water furnished to it. This latter 
contract was filed August 15, 1943, 
as Silver Creek Water Company 
Tariff Pa. PUC No. 6, to become ef- 
fective October 15, 1943. The tariff 
made changes in the existing tariff 
then on file by establishing rates for 
furnishing water to the borough of 
Schuylkill Haven. Obviously, the Sil- 
ver Creek Water Company tariff then 
on file did not prescribe such rates, and 
this was the change to be effected by 
the new tariff. 

The complaint of The Pottsville 
Water Company was filed on October 
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14, 1943. It alleges substantially that 
the respondents have violated § 911 of 
the Public Utility Law by failing to 
file the contract of August 9, 1943 
at least thirty days prior to its effec. 
tive date; that the contract is illegal, 
unreasonable, inequitable, and unfair 
to complainant and violates the rights 
of complainant under its prior con- 
tract with the borough of August 19, 
1927; that whereas in June, 1943, the 
borough purchased over 25,000,000 
gallons of water from complainant, in 
July, 1943, it purchased only 6,000, 
000 gallons; that the effect of the 
Silver Creek contract is to reduce com- 
plainant’s return on its investment 
which may necessitate an increase in 
rates; and that the contract provides 
for matters other than the furnishing 
of service at regularly filed and pub- 
lished tariff rates. The prayer of the 
complaint is that the contract of Au- 
gust 9, 1943, be declared invalid. The 
complaint, it will be noted, makes no 
attack on the tariff. 

The petition to dismiss the com- 
plaint alleges substantially that the 
complaint is insufficient to show a 
breach of legal duty; that the com- 
plainant has no interest in the subject 
matter of the complaint of which the 
Commission may take cognizance; 
that complainant’s contractual rights 
under its agreement are beyond the 
control of the Commission, the con- 
tract being private in character; that 
complainant’s remedy is at law; and 
that the contract is not within the pro- 
visions of § 911 since it is merely an 
agreement to pay the scheduled effec- 
tive rates of Silver Creek Water Com- 
pany. 

[1-8] The question involved is 
whether the Commission, under the 
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POTTSVILLE WATER CO. v. 


facts pleaded, has jurisdiction of the 
complaint. 

Section 911 provides: 

“Contracts between Public Util- 
ities and Municipalities—-No con- 
tract, or agreement between any pub- 
lic utility and any municipal corpora- 
tion shall be valid unless filed with the 
Commission at least thirty days prior 
to its effective date: Provided, That 
upon notice to the municipal author- 
ities, and the public utility concerned, 
the Commission may, prior to the ef- 
fective date of such contract or agree- 
ment, institute proceedings to deter- 
mine the reasonableness, legality, or 
any other matter affecting the validity 
thereof. Upon the institution of such 
proceedings, such contract or agree- 
ment shall not be effective until the 
Commission grants its approval there- 
of: Provided further, That nothing 
in this section shall be construed to ap- 
ply to contracts or agreements between 
any public utility and any municipal 
corporation which provide only for 
the furnishing of service at the reg- 
ularly filed and published tariff rates.” 

Under this section, a contract be- 
tween a public utility and a municipal 
corporation is, by legislative action, in- 
valid unless filed with the Commission 
at least thirty days prior to its effec- 
tive date. That is, it is invalid as a 
contract. Under the proviso, how- 
ever, the section does not apply to con- 
tracts which provide only for the fur- 
nishing of service at the regularly filed 
and published tariff rates. When the 
contract between Silver Creek Water 
Company and the borough was execut- 
ed there was no regularly filed and 
published tariff rate for furnishing 
water to the borough of Schuylkill 
Haven. Consequently, at that time, 
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the contract did not provide only for 
the furnishing of service at the reg- 
ularly filed and published tariff rates. 
As it stands now, however, the con- 
tract is merely an agreement to pay 
what are now the regularly filed and 
published tariff rates. So far as the 
Commission is concerned, the ques- 
tion of the validity of the contract is 
now moot. 

The contract was not filed as a con- 
tract under the provisions of § 911; it 
was filed by Silver Creek Water Com- 
pany as a tariff. Section 302 of the 
Public Utility Law requires that every 
public utility shall file with the Com- 
mission tariffs showing all rates estab- 
lished by it; and, under § 303, these 
are the only rates which the utility may 
demand or receive. The action of the 
utility in filing its tariff is ex parte. 
So long as the tariff establishes the 
rates to be collected or enforced, it is 
immaterial what form it takes. If, as 
here, a contract is filed as a tariff, it is 
immaterial whether the contract as 
such is valid or invalid. Initially, the 
only pertinent inquiry is whether the ° 
paper filed as a tariff shows what the 
rate is. If it does, the tariff, in the 
absence of complaint, becomes effec- 
tive. As we have already said, the 
complaint under consideration does 
not attack the tariff; in fact, it raises 
no question involving rates or service. 
This means that the tariff has become 
effective and the validity of the con- 
tract is an immaterial matter. 

[4, 5] Furthermore, the complaint 
does not raise any question within our 
jurisdiction. Unless questions of 
rates or service are involved, we are 
without jurisdiction to construe or en- 
force contracts between public util- 
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ities and municipalities. There can 
be no question that both contracts, The 
Pottsville Water Company contract 
and the Silver Creek Water Company 
contract, are private in character. If 
complainant’s rights under its con- 
tract have been infringed, it must seek 
redress at law: Warren v. Public 
Service Commission (1922) 80 Pa 
Super Ct 10; Wallace v. Public Serv- 
ice Commission (1922) 80 Pa Super 
Ct 60; Bell Teleph. Co. v. Public Serv- 
ice Commission (1931) 103 Pa Super 
Ct 347, 158 Atl 186; Irwin v. Public 
Utility Commission (1940) 142 Pa 
Super Ct 157, 36 PUR(NS) 158, 15 
A(2d) 547. Apparently, complainant 
concedes this position. It contends, 
however, that, in an action at law, the 
court would not have jurisdiction to 
pass upon the question of the validity 
of the contract between the borough 
and Silver Creek Water Company. 


This contention rests upon a misap- 
prehension of the cases which hold 
that the courts will not adjudicate is- 
sues involving matters within the ex- 
clusive jurisdiction of the Commis- 
sion, examples of which are: Klein- 
Logan Co. v. Duquesne Light Co. 261 


Pa 526, PUR1919A 524, 104 Atl 
763; Midland v. Steubenville, E. L. 
& B. V. Traction Co. (1930) 300 Pa 
134, 150 Atl 300; Hickey v. Philadel- 
phia Electric Co. (1936) 122 Pa 
Super Ct 213, 14 PUR(NS) 349, 184 
Atl 553. This principle is inapplicable 
here because we have no jurisdiction 
over the remedies arising out of com- 
plainant’s contract. In an action at 
law on that contract certainly the court 
will have complete jurisdiction to de- 
termine any issue properly raised. 
Whatever interest or rights the com- 
plainant has spring exclusively from 
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its private contract, and we lack juris. 
diction to adjudicate them. 

For the reasons stated, we are of 
the opinion that the complaint must be 
dismissed. 


BUCHANAN, Commissioner,  dis- 
senting: The basic issue here js 
whether the Pennsylvania Public Util. 
ity Commission or the courts have ju- 
risdiction to enforce § 911 of the Pub- 
lic Utility Law. Upon determination 
of the jurisdictional issue a secondary 
issue is, whether Silver Creek Water 
Company and the borough of Schuyl- 
kill Haven failed to comply with § 911 
of the Public Utility Law by reason 
of their failure to file with the Com- 
mission their contract thirty days prior 
to its effective date. 

Disposing of the basic issue first, 
clearly jurisdiction under § 911 rests 
exclusively in the Commission. By 
Act of Assembly the Pennsylvania 
Public Utility Commission is the 
designated government agency to en- 
force the legislature’s declared public 
policy as to all matters relating to 
rights, facilities, rates, service, and 
other correlated matters of a public 
utility. Whatever authority the courts 
in other days may have possessed ovet 
public utilities has been supplanted by 
the Public Utility Commission except 
that the right of appeal from the Com- 
mission’s finding has been reserved to 
the courts under Art XI of the Public 
Utility Law. Pottsville Water Co. v. 
Public Service Commission (1921) 78 
Pa Super Ct 56. 

It has been said in Fogelsville & T. 
Electric Co. v. Pennsylvania Power & 
Light Co. 271 Pa 237, 240, PUR 
1921E 767, 771, 114 Atl 822: 

“For a proper determination of the 
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many matters submitted, the Commis- 
sion has certain inquisitorial powers 
which may, to a degree, conflict with 
those generally understood to be with- 
in the purview of quo warranto by 
the attorney general. In passing on 
applications or complaints, as the case 
may be, as to duties, liabilities, powers, 
and limitation of powers of a public 
service company, inquiry must be 
made as to the rights or powers of the 
company to do or not to do the thing 
applied for or complained about. If 
they do not have, or, having once had, 
have since lost the rights and powers 
by nonuser, forfeiture or the like, the 
Commission, in its finding, determina- 
tion or order, is primarily guided by a 
consideration of these matters. It 


may not definitely appear as a fact 
in the case, its existence not being con- 
troverted, but in all cases where a chal- 
lenge is made to a right, power, or 


franchise, or in all cases of conflicting 
rights, the Commission could not intel- 
ligently perform its duties if it did not 
possess the power to determine to 
some extent whether or not a franchise 
existed.” See also Pittsburgh R. Co. 
v. Public Service Commission (1934) 
115 Pa Super Ct 58, 63, 6 PUR(NS) 
369, 174 Atl 670. 

It was said in Taylor v. Moore 
(1931) 303 Pa 469, 474, 154 Atl 799: 
“Since that act (Public Service Com- 
pany Law of 1913) has become a part 
of our law, we have held, that our 
courts have no jurisdiction by bill in 
equity or otherwise to consider and 
judge such cases until they come to 
them on an appeal, by way of the pro- 
cedure provided by that law. This is 
so even though the constitutional ques- 
tion of confiscation is involved, wheth- 
er it be valuation, grade crossing, re- 
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routing of cars, removal of poles and 
wires, operating in a given territory, 
or any question arising under that act; 
all have been referred to the particu- 
lar remedy following the act of 
1806.” 

In St. Clair v. Tamaqua & P. Elec- 
tric R. Co. 259 Pa 462, 468, PUR 
1918D 229, 233, 103 Atl 287, 5 ALR 
20, it was said: 

“Since the Public Service Company 
Law has been upon our books, we have 
consistently adhered to the rule that 
matters, within the jurisdiction of the 
Commission ‘must first be determined 
by it, in every instance, before the 
courts will adjudge any phase of the 
controversy (Bethlehem City Water 
Co. v. Bethlehem [1916] 253 Pa 333, 
337, 338, 98 Atl 646; New Brighton 
v. New Brighton Water Co. [1915] 
247 Pa 232, 240-242, 93 Atl 327), 
and it is plain that the orderly pro- 
cedure requires an adherence to this 
practice, otherwise different phases of 
the same case might be pending before 
the Commission and the courts at one 
time, which would cause endless con- 
fusion.” See also Klein-Logan Co. v. 
Duquesne Light Co. 261 Pa 526, 529, 
PURI919A 524, 104 Atl 763; Bethle- 
hem v. Allentown (1922) 275 Pa 110, 
118 Atl 643; Midland v. Steubenville, 
E. L. & B. V. Traction Co. (1930) 300 
Pa 134, 142, 150 Atl 300; Hickey v. 
Philadelphia Electric Co. (1936) 122 
Pa Super Ct 213, 215, 14 PUR(NS) 
349, 184 Atl 553. 

From the reading of these cases, it 
seems thoroughly clear to me that it 
was the intention of the legislature to 
confer exclusive jurisdiction in the 
first instance in the Pennsylvania Pub- 
lic Utility Commission to determine 
whether a public utility had met the 
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statutory requirements of § 911 of the 
Public Utility Law and no authority 
was granted to the courts to determine 
those questions except upon appeal 
from the findings of the Commission. 

The intent of § 911 was to give at 
least thirty days’ notice to the public 
and to the Commission of contracts 
between public utilities and municipal 
corporations such that the public 
should have an opportunity to protest 
against and the Commission to de- 
termine the validity, reasonableness, or 
legality of such contracts. To carry 
out this intent inter alia the legisla- 
ture provided § 901 of the Public Util- 
ity Law which, in part, reads as fol- 
lows: 

a" The Commission may 
make such regulations, not inconsistent 
with the law, as may be necessary or 
proper in the exercise of its powers or 
for the performance of its duties under 
this act.” 

Also in § 902, the Public Utility 
Law provides: 

“In addition to any powers herein- 
before expressly enumerated in this 
act, the Commission shall have full 
power and authority, and it shall be its 
duty to enforce, execute, and carry 
out, by its regulations, orders, or 
otherwise, all and singular the pro- 
visions of this act, and the full intent 
thereof; and shall have the power to 
rescind or modify any such regulations 
or orders. The express enumeration 
of the powers of the Commission in 
this act shall not exclude any power 
which the Commission would other- 
wise have under any of the provisions 
of this act.” 

In the enforcement of the act and 
of any of its rules and regulations the 
Commission is empowered under 
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§ 1013 of the Public Utility Law as 
follows : 

“The Commission may, in addition 
to the hearings specially provided by 
this act, conduct such other hearings 
as may be required in the administra- 
tion of the powers and duties con- 
ferred upon it by this act and by other 
acts relating to public utilities. Rea- 
sonable notice of all such hearings 
shall be given the persons interested 
therein.” 

Beyond any reasonable doubt the 
jurisdiction lies with the Commission 
not only to determine any issues that 
might be raised under § 911 but also 
with ample authority to enforce the 
Commission decision under Art XIII 
of the act. Therefore, we come to the 
second question. 

Did Silver Creek Water Company 
and the borough of Schuylkill Haven 
fail to comply with § 911 of the Pub- 
lic Utility Law by reason of failure to 
file the contract thirty days prior to its 
effective date? 

The formal contract between the 
respondents was dated August 9, 1943 
and the tariff of Silver Creek Water 
Company on file with the Commission 
and effective at that time was Tariff 
Pa. PSC No. 5, effective July 1, 1934, 
establishing rates different than those 
in the contract of August 9, 1943. 
Said contract was filed August 15, 
1943, as Silver Creek Water Company 
Tariff Pa. PUC No. 6, to become ef- 
fective October 15, 1943. It there- 
fore appears that the contract is not 
within the second proviso of § 911 and 
the majority likewise is agreed to that. 

Respondent’s attempt to draw a dis- 
tinction between public and private 
contracts to support a contention that 
the contract in question is a private 
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contract and thus not subject to the 
requirements of § 911. Careful con- 
sideration of this position leads me to 
dismiss it as untenable. Section 911 is 
all-inclusive by its terms, embracing 
all public utility contracts with mu- 
nicipalities of whatever nature, with 
the sole exception of contracts for 
service at filed rates. Since, as stated, 
the contract before us does not fall 
within this exception, it is subject to 
the filing requirements of § 911. 

Let us look at the contract itself. 
The contract in question is dated Au- 
gust 9, 1943, and by paragraph 7 
thereof, it is stated: 

“This contract shall be considered 
as effective June 12, 1943, and shall 
continue until its termination six 
months after the close of the present 
war.” 


It also says the “agreement” was 
reached “‘by letter from the borough to 


the company dated June 10, 1943 and 
a reply thereto by the company to the 
borough dated June 11, 1943.” That 
the contract became effective and 
operative on June 12, 1943 is not only 
conclusive from paragraph 7 above 
quoted but likewise from the fact that 
it was necessary under the terms of the 
contract “for the borough to make a 
temporary connection with the com- 
pany’s own supply lines instead of to 
its pumping station, for a period of 
thirty days ending July 12, 1943”; 
pending completion of the main con- 
nection between the borough facilities 
and the water company’s reservoir. 
Therefore, to be valid under the pro- 
visions of § 911 of the Public Utility 
Law for any purpose within the juris- 
diction of this Commission, it would 
have been necessary for the contract to 
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have been filed with us on or before 
May 13, 1943. It never has been 
filed with the Commission as a mu- 
nicipal contract and unquestionably 
the contract is invalid under § 911. 

Nor does the majority contend 
otherwise as I read their opinion. 
They say in substance, that while the 
contract was invalid by operation of 
law under § 911 at the time of its 
drafting, as a tariff under § 302 its 
validity has been established and the 
question is now moot. That conclu- 
sion required a lot of deep thinking 
and much specious reasoning. At 
best the tariff question is collateral to 
the basic issue of the validity of the 
contract dated August 9, 1943, cover- 
ing rates and service. It is elementary 
that the contract being invalid in the 
first instance, it remains invalid in all 
respects so far as the jurisdiction of 
this Commission is concerned until 
cured by meeting the requirements of 
§ 911. 

There is no question here concern- 
ing the complainant’s rights under its 
contract with the borough of Schuyl- 
kill Haven nor does the complainant 
ask us to construe that contract as 
contended by the majority. As I un- 
derstand it the complainant cites its 
contract dated August 19, 1927, with 
the borough of Schuylkill Haven in 
order to show that it has an interest 
in the subject matter and that its ac- 
tion is not frivolous. Public Utility 
Commission v. Lipko (1940) 20 Pa 
PUC 787, 32 PUR(NS) 268. It is 
too well known in the public utility 
field now to be questioned that there 
is nothing inherently wrong with two 
or more public utilities serving in the 
same -territory provided that they do 
so in compliance with the law. Here 
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one utility has complied with the law, 
another has not. It is not only within 
the province but I believe it to be the 
duty of a public utility to call the at- 
tention of the Commission by com- 
plaint to the unlawful activities of an- 
other public utility such that the Com- 
mission may act to compel the latter 
to cease and desist its illegal opera- 
tions. Since the complainant seeks no 
remedy before us for the infringe- 
ment of its contract rights in Schuyl- 
kill Haven borough, the cases cited on 
this point in the majority opinion are 
wholly inapplicable. 

That the complainant may have a 
right of action in courts of law for 
damages resulting from an illegal ac- 


tion of respondent also is not before 
us. But the law is definite and clear 
that before such remedy can be pur- 
sued in courts of law for any such 
damages, the jurisdiction of this Com- 
mission must be exhausted before 
that of the courts will take effect. See 
cases cited above. 


For the reasons stated, I am of the 
opinion that the contract between the 
Silver Creek Water Company and the 
borough of Schuylkill Haven is in- 
valid as not having been filed with the 
Commission at least thirty days prior 
to the effective date of the contract 
and that a “cease and desist” order 
should issue forthwith against the 
Silver Creek Water Company. 
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ETITION by electric companies for authority to distribute 
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Monopoly and competition, § 54 —- Blanket authority for extensions — Electric 
company. 

Blanket authority for electric companies to distribute and sell electricity in 
towns partly occupied by them, when requested so to do by the one in 
whose territory electric service is required and facilities of the one making 
such request are not presently available, should not be granted; although 
authority may be granted to a company which has extended a line along 
certain streets to serve any person who might require electricity in the 
future from such lines, provided that no extension to these lines or any 
other such extensions within the towns shall be made without first com- 
plying. with General Laws, Chap 164, § 30. 
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By the DEPARTMENT: This is a 
petition of the Plymouth County Elec- 
tric Company and the New Bedford 
Gas and Edison Light Company for 
authority in accordance with the Gen- 
eral Laws, Chap 164, § 30 (Ter. Ed.) 
to distribute and sell electricity in the 
territory contiguous to each if and 
when the services of either is more 
readily available. 

The Plymouth County Electric 
Company has extended its lines along 
North Main street, also known as 
Long Plain road, in the town of 
Acushnet to serve with electricity one 
person in the town of Acushnet, one 
person in the town of Freetown and 
three persons in the town of Roches- 
ter, and also along Perry Hill, also 
known as Perry Hill road, to serve 
one person in the town of Acushnet. 

Of the six customers to be served, 
three are customers lying within the 
territory of the Plymouth County 
Electric Company and the latter’s pole 
line is located within the territory of 
the New Bedford Gas and Edison 
Light Company. The other three cus- 
tomers lie wholly within the territory 
of the New Bedford Gas and Edison 
Light Company. 

The petitioners pray that New Bed- 
ford Gas and Edison Light Company 
and Plymouth County Electric Com- 
pany be authorized to distribute and 
sell electricity in the towns of Acush- 
net, Freetown, Mattapoisett and Roch- 
ester, when requested so to do by the 
one in whose territory electric service 


is required and facilities of the one 
making such request are not presently 
available. 

We are of the opinion that the 
blanket authority requested to serve 
these towns in their entirety should not 
be granted ; but we are willing to grant 
the Plymouth Company the right to 
serve any person who might require 
electricity in the future from the lines 
as now located along North Main 
street and Perry street in the town of 
Acushnet, provided that no extension 
to these lines or any other such exten- 
sions within the towns mentioned in 
the petition shall be made without first 
complying with the requirements of 
Chap 164, § 30. 

After notice and a public hearing 
at which there was no opposition, we 
are of the opinion based upon the evi- 
dence submitted that the furnishing of 
electricity by the Plymouth County 
Electric Company as set forth in the 
petition would serve the public con- 
venience. 

Accordingly, it is 

Ordered that the Plymouth County 
Electric Company be and hereby is 
authorized to carry on the business for 
which it was incorporated along North 
Main street and Perry street in the 
town of Acushnet from the lines as 
now located and that no extension to 
these lines or any other such exten- 
sions within the towns mentioned in 
the petition shall be made without first 
complying with the requirements of 
Chap 164, § 30. 
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Re Republic Light, Heat & 


Power Company 


Case 10,055 
July 25, 1944 


SS . of journal entries relating to cost of construc- 
tion of gas compressor station; journal entries disapproved 
and entries prescribed in accordance with findings. 


Accounting, § 12.1 — Continuing property record cost — Capitalization. 
1. Capitalization of continuing property record costs is contrary to the re- 
quirements of the uniform system of accounts and should be disapproved, 
and an amount so capitalized should be charged to Earned Surplus, p. 51. 


Accounting, § 37 — Administrative overheads — Relation to construction — Proof. 


2. General and administrative expenses should not be capitalized as a part 
of construction cost without clear proof that the overheads capitalized relate 


to construction, p. 51. 


Apportionment, § 3 — Administrative overheads — Construction and operation. 
3. A determination of general administrative overheads to be capitalized as 
part of construction cost is erroneous when salaries and expenses of general 
officers are allocated to plant account on the basis of the ratio between con- 
struction and operation expenditures supervised, p. 51. 


APPEARANCES: Gay H. Brown, 
Counsel (by Laurence Olmsted, As- 
sistant Counsel), for the Public Serv- 
ice Commission; John Howell, At- 
torney, and Frank G. Raichle, Attor- 
ney, Buffalo, for the Republic Light, 
Heat & Power Co., Inc.; Ashley T. 
Cole, General Counsel, New York, for 
the Carbide & Carbon Chemicals Cor- 
poration. 


BurRITT, Commissioner: On No- 
vember 29, 1939, this Commission au- 
thorized the issuance by Republic 
Light, Heat & Power Company of a 
note for $50,000 to the Carbide and 
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Carbon Chemicals Corporation, as evi- 
dence of cash advances by that com- 
pany for the construction of the so- 
called Ensminger gas compressor sta- 
tion located in the town of Tonawanda 
to enable the utility to render gas 
service, primarily to that corporation. 
The order, accepted by the company, 
provided (paragraphs 3 and 4): 

3. That the authority herein grant- 
ed is upon the express condition that 
if upon examination of the expendi- 
tures made from the funds withdrawn, 
the Commission shall determine that 
any expenditure is not a reasonable 
and proper capital charge or is in 
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violation of any order of the Com- 
mission or any provision or law, a 
sum equal to such expenditure shall, 
upon order of the Commission promp- 
tly be placed in the fund and such 
sum shall be subject to all the condi- 
tions and restrictions herein provided. 

4. That upon completion of the 
project herein to be constructed the 
petitioner shall file with this Commis- 
sion a verified report which shall show 
a complete detail of unit quantities 
and costs entering thereinto. 

[1-3] The station was constructed 
in 1939 and 1940 (S. M. 28) and on 
March 5, 1941, as required by the 
order, the company submitted a report 
showing a completed cost of $71,971.- 
22. An examination of these expendi- 
tures was made by the Commission’s 
staff. A few adjustments of a minor 
nature are recommended but these will 
not in any case reduce the cost below 
$50,000. However, it was found that 
the company had charged to this proj- 
ect a portion of its administrative and 
general expenses, following the meth- 
od currently used by it in connection 
with the construction expenditures. 
This method bases the allocation of 
general administrative expenses, in- 
cluding salaries and expenses of gen- 
eral officers, between construction and 
operation upon the ratio of each to 
the total amount of expenditures 
supervised. The company has includ- 
ed in the original cost of plant ac- 
counts the theoretical amounts com- 
puted and allocated by this method. 

The principal important issue in 
this proceeding is, therefore, the pro- 
priety of the method used to determine 
and allocate to the plant accounts cer- 
tain administrative overhead expenses 


alleged by the company to be a portion 
of the construction cost of the Ens- 
minger gas compressor station. The 


amount of the overheads in question, 
which are claimed to be related to this 
compressor station, is $3,118.86. 


By agreement of counsel the appli- 
cable evidence in this case was intro- 
duced in the continuing property rec- 
ord case (C. 9457) where the gen- 
eral principle involved, as applied in 
certain years and sought to be applied 
retroactively for all years, is at is- 
sue.’ The decision in these two pro- 
ceedings will therefore be determina- 
tive of the propriety of the general 
practice of the company in respect to 
administrative overheads. Four hear- 
ings were held during the early part 
of 1943 and 371 pages of testimony 
and fourteen exhibits were received, 
together with certain reports by refer- 
ence to the files of the Commission. 

The issue in this proceeding was 
thoroughly tried, both the company 
and the Commission’s staff producing 
expert accounting witnesses in support 
of their respective contentions. Coun- 
sel for the Commission contended (S. 
M. 41-42) that the administrative 
overhead charges made by the com- 
pany are improper both because the 
method used to determine and allocate 
such cost is inaccurate and leads to 
erroneous results, and because they 
are contrary to the express provisions 
of the uniform system of accounts. 
He presented as expert witnesses, Mr. 
Malcolm F. Orton and Mr. Charles 
W. Smith. Counsel for the company 
did not deny that the company’s meth- 
od was in violation of the system of 





1 See report in Case 9457 as to the accounts 
and records of the Republic Light, Heat and 
Lhe Company submitted under date of July 

4, 3 
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accounts, but contended through his 
witnesses, Mr. Harold L. Eastman and 
Mr. George F. Winters, that it is a 
proper method in common use, and 
that it produces a reasonable and equi- 
table result. 

The total cost of constructing the 
Ensminger gas compressor station, 
and the various overheads included, 
are set forth in Table 1, which fol- 
lows : 


titled 908, Plant Record Department 
Expense—clearing,—to, which was 
charged payrolls of continuing prop- 
erty record employees, as well as that 
department’s miscellaneous expenses, 
supplies, rentals of machines, trans- 
portation, forms, etc. This account 
was later cleared to the various con- 
struction and retirement job orders 
on the basis of the ratio of line entries 
on the construction project to the 


TABLE 1 


Summary, by Accounts, of The Ensminger Compressor Station Showing 
Allocation, by Company, of Certain Overheads 
Engineer- Continuing 
ing and Property General 
Total Supervision Record Administration 
106—Unclassified Gas Plant $1,231.89 
351—Land and Land Rights ....... 2,497.65 , $135.36 
352—Structures and Improvements 11,306.31 $251.83 : 528.36 
354—Pumping and Regulating 
Equipment 56,909.29 956.24 1,869.52 2,453.92 
375—Shop Equipment 26.08 2.38 .59 1.22 


ota $71,971,22(a) $1,210.45 
(a) Includes $830.36 for interest during construction. 


Engineering and superintendence 
(from Clearing Acct. 909), plant rec- 
ord department expenses (from Clear- 
ing Acct. 908), interest during con- 
struction, and general administrative 
costs for the Ensminger compressor 
station, were also shown by the Com- 
mission’s witness, Engineer DeWitt, 
by job orders in Exhibit 5, and all 
costs, including overheads, by job 
orders by months by the Commission’s 
witness Rausch, in Commission’s Ex- 
hibit 6. 

The company has capitalized $2,- 
273.48 for continuing property record 
costs. According to witness DeWitt, 
who examined the company’s accounts 
all such charges were accumu- 
lated in the clearing account en- 
total entries for the monthly or yearly 
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$2,273.48 $3,118.86 


periods (S. M. 32-33). (See also 
letters on this matter to and from 
Commission, Exhibits 11-12.) 

There is no such account in the 
Uniform System of Accounts, but the 
charging of continuing property rec- 
ord costs is provided for in Account 
797, Regulatory Commission Ex- 
penses, which is an expense account. 
Note D provides: 

“The cost of maintaining continuing 
property records of gas plant shall 
not be included herein but in other 
operation and maintenance expense ac- 
counts appropriate for the class of ex- 
penditures.”’ 

Obviously this capitalization of con- 
tinuing property record costs is clear- 
ly in violation of the system of ac- 
counts. The Commission has never 
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authorized or permitted the capitaliza- 
tion of such costs which are proper 
operating expenses and should be so 
charged. The erroneous charge 
should be transferred from capital 
accounts to Earned Surplus. 

Mr. DeWitt did not question (S. 
M. 40) the amount of $1,210.45 
which represents direct charges for 
engineering and superintendence, al- 
though it includes (S. M. 37-38) 
$42.08 of general administrative ex- 
penses assigned directly to Engineer- 
ing and Superintendence; nor did he 
question the amount of $830.36 for 
interest during construction (S. M. 
40). These appear to be proper 
charges. 

There remains to be considered 
herein the company’s method of ap- 
portioning administrative expenses. 


General Administrative Costs 


The amount of administrative ex- 
pense charged to this project by the 
company was $3,118.36, which 
equates to about 4.33 per cent of the 
total cost of the station. The admin- 
istrative charge was calculated by the 
company on Mr. Diels’ theoretical 
formula that it “costs as much to ad- 
minister and supervise a dollar of con- 
struction as it does to regulate and 
manage a dollar of operation.” The 
charges are not based on time records 
currently maintained or upon a rep- 
resentative time study. The term ad- 
ministrative expense as used by the 
company includes (S. M. 34-35) 
salaries of general officers, other gen- 
eral office salaries, expenses of gen- 
eral officers and general office em- 
ployees, general office supplies and ex- 
penses, special services, legal services, 


employees’ welfare expenses and pen- 
sions, and general rents. Deductions 
were made of the overhead expenses 
mentioned above, of purchases of gas, 
of new business expense and of cer- 
tain interest during construction 
charges. The administrative expense 
items included in this group were then 
related to the total of gross additions, 
the removal costs of reclaimed plant, 
the operation and maintenance costs 
and expenses of conducting merchan- 
dising activity in order to obtain a 
ratio which was applied to gross addi- 
tions, resulting in a charge of $3,- 
118.86. 


The witness DeWitt showed (S. 
M. 35) that the monthly ratio thus 
developed by the company varied dur- 
ing the period of construction of the 
compressor station, from a low of 4.14 
per cent in January, 1940, to a high 
of 6.72 per cent in December, 1940. 


This is a wide variation. If the 
lower ratio had been applied to the 
total cost, administrative expense 
would have been $2,979.60, whereas 
application of the higher ratio would 
have produced $4,836.45, or a charge 
greater by 62.3 per cent. 
Subsequently Commission counsel 
offered as a witness Mr. Frank J. 
Rausch, an accountant on the Com- 
mission’s staff, who presented testi- 
mony and an exhibit prepared from 
the company’s books and work sheets, 
to show the company’s calculations of 
overheads applied to construction and 
retirement work for each of the five 
years 1938-1942, inclusive. This Ex- 
hibit 4 shows: (1) the total operat- 
ing expenses used in the calculations; 
(2) the items deducted from operat- 
ing expenses; (3) construction ex- 
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penditures or gross additions; (4) 
combined expenditures; (5) overhead 
expenses by accounts; and (6) annual 
ratios of overhead expenses to com- 
bined expenditures. The annual ratios 
of overhead expenses to combined ex- 
penses varied in the different years 
from a low of 5.3 per cent in 1940 
to a high of 7.21 per cent in 1942. 
This variation is principally attribut- 
able to a decrease in construction ex- 
penditures from $303,166.84 in 1940 
to $133,749.35 in 1942, a drop of 
more than 50 per cent (55.8 per cent). 
The ratio of construction expenditures 
to combined expenditures in 1940 was 
10.4 per cent, while in 1942 it was 
11.2 per cent, operating expenses also 
having declined. These facts indicate 
that under this method, changes in 
either construction expenditures or in 
operating expenses may materially af- 
fect the ratios of administrative 
charges from month to month, or 
year to year. 

An examination of the company’s 
practices, as shown in Exhibit 4, 
shows numerous inconsistencies; for 
example, in 1938 and 1939, operating 
taxes (Account 507) although in- 
curred were not included in the cal- 
culations of total operating expendi- 
tures but in each of the succeeding 
three years they were included in 
amounts approximating $200,000 per 
year. Miscellaneous amortization 
(Acct. 537) was used in the computa- 
tions only in one year, 1940. Federal 
income taxes were not used in 1938, 
1939, and 1940, but were used in 
1941 and 1942. They were $85,- 
267.13 in the latter year. In the cal- 
culations, only large purchases of nat- 
ural gas were excluded. The inclu- 
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sion of smaller purchases.of gas was 
justified by Mr. Diels (S. M. 154) 
on the ground that they required pro- 
portionately more administrative time. 
Other similar examples could be cited 
in the calculations of operating ex- 
penditures, regulatory Commission ex- 
penses (Acct. 797), insurance (Acct. 
798), injuries and damages (Acct. 
799), miscellaneous general expenses 
(Acct. 801), maintenance of general 
property (Acct. 802), and others. 
Although such expenditures were 
made, certain of them were not in- 
cluded in the calculations in any year. 
By these omissions and modifications 
the application of the formula was 
made subject to the judgment of the 
person applying it. 

Mr. M. H. Diels, presented as a 
witness by the company, is an ac- 
countant now in the employ of Petro- 
leum Advisers, Inc., consulting en- 
gineers for Cities Service companies. 
He is a graduate of the University 
of Kansas and has had several years 
of accounting experience, mostly with 
Cities Service companies (S. M. 134- 
141), including the Republic Com- 
pany in 1941 and 1942. He described 
in detail (S. M. 142-153) the ad- 
ministrative organization of Repub- 
lic and how it functions particularly 
with reference to the construction of 
the Ensminger gas compressor sta- 
tion, and submitted Exhibits 7(a) to 
7(i) inclusive, these being all the job 
order requisitions issued for the con- 
struction of that station. 

From his knowledge of Republic’s 
administrative organization and _ his 
study of the job order requisitions 
(Exhs. 7(a) to 7(i)) Mr. Diels was 
of the opinion (S. M. 153) that the 
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method used by the company to 
capitalize overheads is a sound meth- 
od and that it “costs as much to ad- 
minister and supervise a dollar of con- 
struction as it does to regulate and 
manage a dollar of operation.” He 
maintained that the method used by 
Republic is the only practical one and 
asserted (S. M. 168) that “a time 
study method for the determination of 
administrative overheads is imprac- 
ticable, cumbersome, and incapable of 
precise application.” He stated (S. 
M. 168-9) that in the case of Repub- 
lic the general manager’s time, for 
example, would have to be divided be- 
tween the manufactured and natural 
gas divisions, between six operating 
districts, and then between operation 
and construction, or eighteen different 
ways, and concluded (S. M. 169) that 
any employee in the Buffalo office, 
where general administrative and 
organization is centered “cannot split 
his time on a card method so as to 
fairly show the time spent on the 
construction and operation, and es- 
pecially if it must be split eighteen 
times.” 

Mr. Diels also cited (S. M. 170) 
the difficulty of measuring “the time 
when an executive of a company 
thinks about a certain topic or what 
relative weight should be given to his 
compensation for knowing how, on 
the one hand, or for doing on the 
other.” Mr. Diels referred to gas 
plant, instruction 6, which provides 
that “all overhead construction costs 

shall be charged to particular 
jobs or units, on the basis of the 
amounts of such overheads reasonably 
applicable thereto” as mandatory, al- 
lowing the company no choice except 


to charge such overheads to construc- 
tion costs. He also cited Note B un- 
der Operation and Maintenance (Ac- 
count 797), which directs that costs 
incident to construction or acquisition 
of gas properties shall not be charged 
to that expense account but to gas 
plant account, and Item C, of gas plant 
instruction 3, wherein it is stated that 
the term “cost” shall mean “the origi- 
nal cost and shall include not only... 
but also the cost of preliminary studies, 
plans, surveys, engineering, supervi- 
sion, and general expenses, which con- 
tribute directly and immediately to gas 
plant without duplication of such 
costs.” 

Mr. Diels overlooked paragraph B, 
gas plant instruction 6, which provides 
as follows: 

“B. The instructions contained 
herein shall not be interpreted as per- 
mitting the addition to gas plant ac- 
counts of arbitrary percentages or 
amounts to cover assumed overhead 
costs but as requiring the assignment 
to particular jobs and accounts of rea- 
sonable overhead costs to the extent 
actually incurred, as shown by records 
currently maintained.” (Italics sup- 
plied. ) 

The charging of costs of the nature 
here in question is specifically provid- 
ed for in General Instruction 11, para- 
graphs A, B, and C, of the System of 
Accounts effective January 1, 1938. 
These paragraphs are as follows: 


11. Distribution of Pay and Expen- 
ses of Employees 

A. The charges to gas plant, oper- 
ating expense, and other accounts for 
services and expenses of employees 
engaged in activities chargeable to va- 


55 55 PUR(NS) 





NEW YORK PUBLIC SERVICE COMMISSION 


rious accounts, such as construction 
and operations, shall be based upon 
the actual time engaged in the respec- 
tive classes of work or, in case that 
method is impracticable, upon the ba- 
sis of a study of the time actually en- 
gaged during a representative period. 

B. The pay and expenses of general 
officers shall be charged to the actual 
work on which they are engaged, to 
the particular operations over which 
they have direct supervision, or to the 
appropriate accounts provided in the 
Administrative and General group in 
operating expenses. 


C. Salaries of officers or employees’ 


and incidental expenses which can be 
distributed equitably upon a predeter- 
mined basis may be _ distributed 
through clearing accounts.” (Italics 
supplied). 


Propriety of the Company's Account- 
ing for Overheads 


The company presented two expert 
witnesses, one an engineer and the 
other an accountant, who testified in 
support of their opinions as to the 
propriety and soundness of the com- 
pany’s accounting for administrative 
overheads. 


Mr. Harold L. Eastman is a con- 
sulting engineer and the director of 
the consulting engineering staff of Pe- 
troleum Advisers, Inc., a so-called mu- 
tual service company serving Cities 
Service operating companies. He is a 
graduate of the University of Colo- 
rado and has been employed continu- 
ously by Henry L. Doherty and Cities 
Service since 1919. Since 1925 he has 
devoted the major part of his time to 
problems of natural gas companies. 
He is familiar with Republic Com- 
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pany operations over a period of the 
past fifteen years. 

Mr. Eastman repeated the dictum 
of Mr. Diels,—also an employee of 
Petroleum Advisers, Inc.—that it 
“costs as much to administer and su- 
pervise a dollar of construction as it 
does to manage and regulate a dollar 
of operation,” but he presented no spe- 
cific proof of this statement as a fact 
obviously considering it axiomatic. 
Later he admitted (S.M. 3344) that 
he had never made any study or check 
as to the truth of the assertion. He 
stated (S.M. 185) that a public utility 
differs from an industrial corporation 
in that its construction additions, al- 
though variable, are a constantly re- 
curring annual cost, while an indus- 
trial corporation adds to its plant only 
at infrequent intervals. According to 
Mr. Eastman (S.M. 185-6) it is the 
practice of the industrial corporation 
to write off its assets over a relatively 
short period of time, while the public 
utility corporation has a slow turnover 
and writes off its assets with much 
less rapidity. Based on these assumed 
facts he claimed that the management 
of the industrial corporation does not 
manage a construction dollar to nearly 
the same extent as does the manage- 
ment of the utility corporation. The 
witness asserted (S.M. 187) that the 
method of keeping a time card is not 
only impracticable but impossible. 
Asked if overheads incurred. for both 
construction and operation were in- 
capable of separation, he stated (S.M. 
189): 

“In my opinion they are. Of course 
in making that statement I am fully 
aware of the fact that certain of the 
expenditures could be segregated by 
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a time study, but to segregate and allo- 
cate the entire expenditure by means 
of a time study, is utterly impossible.” 

He gave it as his opinion that fail- 
ure to capitalize administrative and 
general overheads would distort the 
income account and that the com- 
pany’s method of distributing these 
overheads does not distort the income 
account. 

On cross-examination by counsel 
for the Commission as to the basis for 
his conclusion that it costs as much to 
administer and supervise a dollar of 
construction as it does to manage and 
regulate a dollar of operation, the wit- 
ness Eastman was vague and general 
in his answers (S.M. 318-319 ; 326-7; 
333-3334). He admitted (S.M. 322) 
that certain standard equipment pur- 
chased from catalogues did not re- 
quire the same amount of time of gen- 
eral officers as other items. He 


thought (S.M. 331-2) that general 
overheads should be added to the work 
done under contract the same as to 
work done with company construction 
forces, but stated that judgment and 
discretion are necessary in allocating 


such costs. Nevertheless, he advocat- 
ed the use of an arbitrary formula un- 
der which exactly the same percentage 
of general overheads is applied to items 
purchased from catalogues and work 
done under contract as to construction 
work by company forces and under 
complete supervision. 

Mr. George F. Winters is a certi- 
fied public accountant in the states of 
Oklahoma and California, and a part- 
ner in the firm of Barrow, Wade, 
Guthrie Company, New York. He 
has practiced public accounting since 
1916 except for five years, when he 


was comptroller of the Phillips Pe- 
troleam Company. He teaches ac- 
counting at the University of Tulsa. 
After two weeks Mr. Winters consid- 
ered that he was familiar with the 
subject matter of this case although 
he has not previously done any work 
on Republic accounts. 

The witness testified (S.M. 197) 
that Republic did not use the annual 
percentage overheads shown in Ex- 
hibit 4 but did use calculated monthly 
ratios of overheads to operating and 
construction costs. These varied 
from 4.4 per cent in February, 1940 
to 6.72 per cent in December, 1940, a 
variation of nearly 60 per cent. He 
stated (S.M. 200) that if the 5.3 per 
cent annual rate shown in Exhibit 4 
for 1940 had been used, the allocation 
of overheads to construction costs 
would have been $3,436.49, whereas 
by the use of monthly percentage 
rates there was actually charged to con- 
struction costs for the Ensminger sta- 
tion for overhead expense in 1940 an 
amount of $2,954.50. 


Mr. Winters claims that certain 
overhead costs were charged direct to 
operating expense and only those for 
administration and supervision were 
charged to construction costs. He 
gave it as his opinion (S.M. 201-2) 
that the Republic Company had been 
conservative in its charges of admin- 
istrative overheads to construction 
costs of the Ensminger station and 
that its charges were “fair and rea- 
sonable.” He considered the method 
used by Republic Company of charg- 
ing indirect construction costs to 
plant account as “correct in principle, 
for the reason that all construction 


55 PUR(NS) 





NEW YORK PUBLIC SERVICE COMMISSION 


work requires management and other 
supervision and if properly applied, in 
my opinion, there is no more accurate 
method for a public utility company 
than that which applies a percentage 
of direct construction costs within the 
period during which the expenditures 
were made in the ratio of direct ex- 
penditures for construction to the 
combined expenditures for operation 
and construction.” (S.M. 202.) 

Mr. Winters testified (S.M. 203) 
that in his opinion the method used by 
the company meets the requirements 
of recognized cost accounting princi- 
ples and that if consistently and prop- 
erly applied it will produce the most 
accurate construction cost record of 
additions to utility plant account. He 


claimed (S.M. 204) that the method 
does not apply arbitrary percentages 
and does not make additions for as- 
sumed overhead costs but only distrib- 


utes overhead costs to the extent actu- 
ally incurred, as shown by the record 
currently mentioned. 

Mr. Winters admitted (S.M. 215) 
that the percentage resulting from the 
application of the method would be 
raised or lowered by the inclusion or 
exclusion of dollars in various accounts 
and that it is the result of the exercise 
of the judgment of the individual de- 
termining the percentage as to what 
shall be included or excluded. He 
further conceded (S.M. 221-2) that 
in the last analysis the application of 
sound accounting principles depends 
upon the correct use of the method, 
which in turn is based upon the prop- 
er exercise of judgment by the man- 
agement of the company. 

Upon cross-examination Mr. Win- 
ters was confronted (S.M. 335-357) 
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by counsel for the Commission with 
quotations from acknowledged ac- 
counting authorities which held that 
general administrative costs should 
normally not be charged to property 
accounts and that at the most only 
those administrative costs incurred in 
excess of normal overhead costs 
should be capitalized. He differed 
from these authorities and maintained 
that administrative overheads should 
be charged to plant accounts in order 
to show correct costs of property and 
to avoid distortion. He agreed (S.M. 
343), however, that operations should 
not be free of regular overheads just 
because betterments are in progress 
and that administrative overheads 
should not normally be included in in- 
ventory values (S.M. 347). The 
method used by Republic apparently 
produces both of these erroneous re- 
sults. 

Commission counsel presented Mr. 
Charles W. Smith and Mr. Malcolm 
F. Orton as expert accounting wit- 
nesses. They testified as to sound ac- 
counting principles and the improprie- 
ty of including overheads determined 
on a percentage basis in the property 
accounts. 

Mr. Charles W. Smith is chief of 
the Bureau of Accounts, Finances and 
Rates, of the Federal Power Commis- 
sion. He is a certified public account- 
ant of North Carolina and Maryland 
and has had upwards of twenty years 
of experience in accounting. For nine 
years he was auditor of the tax unit 
of the United States Treasury Depart- 
ment and for seven years Chief Audi- 
tor of the Public Service Commission 
of Maryland. Since 1936 he has been 
employed in substantially his present 
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capacity. He has taught accounting, 
written extensively on the subject, su- 
pervised regulatory accounting, and 
testified before state and Federal 
bodies. 

Mr. Smith testified (S.M. 72-73) 
that in his opinion overheads should 
be capitalized only when there has 
been a determination that they apply 
to construction and when a definite re- 
lationship has been established be- 
tween the overheads and the construc- 
tion. He stated (S.M. 73): “Before 
any item can be charged to construc- 
tion it is necessary to show that it 
relates to construction. It would be er- 
roneous accounting to charge to con- 
struction a part of the salary of a gen- 
eral superintendent if it were not es- 
tablished that the general superintend- 
ent actually performed duties relating 
to construction work which benefited 
construction, together with a reason- 
able determination as to the nature of 
and the time devoted to such duties.” 
He further testified (S.M. 76) that it 
is not correct or satisfactory practice 
to allocate or prorate arbitrarily by a 
fixed formula amounts of general and 
administrative expenditures to con- 
struction ; and that an imputation that 
general and administrative overheads 
relate to construction, is not enough. 
Sound accounting principles require 
that there should be proof of the fact. 

Mr. Smith said (S.M. 76-79) that 
a generally recognized method of de- 
termining reasonable amounts of gen- 
eral and administrative overheads to 
be charged is to make time studies for 
representative test periods. Such 
studies must be factual and not im- 
plied. Capitalization of such over- 
heads requires proof of the reason- 


ableness of the amounts capitalized. 
The use of a ratio, besides involving 
judgment as to amounts to be included 
or excluded in determining it, implies 
or imputes a relationship between the 
general and administrative group of 
expenditures, a consideration which 
may not in fact exist at all. It is too 
arbitrary to be called sound accounting 
practice and often results in wide vari- 
ations. Such variations distort the in- 
come statement which is considered by 
accountants as the most important ac- 
counting statement. 

Furthermore, Mr. Smith pointed 
out (S.M. 79) that general and ad- 
ministrative expenses relate not only 
to operating and constructive expend- 
itures but to all plant,—old as well as 
new; to current assets; to securities 
outstanding ; to liabilities ; and to reve- 
nues. They are the general manage- 
ment expenditures that relate to the 
business as a whole, and primarily to 
operating it. In this opinion it is 
therefore not correct to allocate or 
prorate such expenditures or substan- 
tial parts thereof solely in the ratio of 
new construction to operating costs. 
He testified further that an examina- 
tion of 382 companies reporting to 
the Federal Power Commission shows 
that approximately 60 per cent did not 
capitalize any part of general or ad- 
ministrative expenditures. 

Mr. Malcolm F. Orton, Director of 
the Bureau of Research and Valuation 
for this Commission, has supervision 
of the valuation work and determina- 
tions of the original cost, and is chief- 
ly responsible for the revision of the 
uniform systems of accounts pre- 
scribed by the New York Public Serv- 
ice Commission. He has been en- 
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gaged in accounting, auditing, and ex- 
amining public utility accounts con- 
tinuously for nearly twenty-five years. 
His duties include the consideration of 
questions of the allocation of joint 
costs in connection with utilities and 
he has given special consideration to 
the study of this subject and has testi- 
fied before various Commissions in 
numerous cases. 

Mr. Orton testified (S.M. 88) that 
there is sound support for charging no 
part of the salary and expenses of gen- 
eral executives and their assistants to 
the cost of construction even though 
it may be clear that part of their time 
has been spent in connection with such 
construction. Many utility as well as 
industrial companies have followed 
the practice of charging such costs to 
operating expenses and no question 
has ever been raised, to his knowledge, 
either by regulatory authorities or by 
public accountants who have certified 
their income statements and balance 
sheets, as to the correctness of this 
practice. He further stated that many 
well recognized accounting authorities 
maintain that only the additional over- 
head costs that are incurred on ac- 
count of construction, beyond those 
which would have been incurred had 
no construction been undertaken dur- 
ing the year in question, should be 
capitalized. 

In Mr. Orton’s opinion it is proper 
to capitalize salaries and expenses of 
general officers and their assistants 
and other types of general administra- 
tive expenses only when a record is 
kept showing the time spent, the ex- 
penses incurred on account of con- 
struction, and when it appears that by 
failing to capitalize such accounts, op- 
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erating expenses would. be distorted 
upwards. Even when time records 
show that time was actually expended 
on construction, such allocation may 
be objectionable if it appears that 
such a charge to construction would 
relieve income of an appreciable 
amount which it would otherwise have 
borne. 


When allocations are made between 
current operations—operating expen- 
ses and future operations, i.e., con- 
struction, by means of charges to de- 
preciation—conservative accounting 
requires that the charges be made cur- 
rently to operating expenses. Mr. 
Orton believes (S.M. 92) that Repub- 
lic’s proposal to charge to plant ac- 
counts and thereby to carry forward 
charges against future operations 
through depreciation and return on an 
arbitrary allocation method, is unsound 
and should not be permitted. 


Company Experience and Practice 


Exhibits 13 and 14 show a compari- 
son of annual operating and construc- 
tion expenditures with general over- 
heads for the 19-year period from 
1919 to 1937. From 1919 to 1927 the 
company did not capitalize any indi- 


rect overheads. From 1928 to 1933 
it did capitalize certain general over- 
heads. Again from 1934 to 1937 the 
company discontinued the practice of 
capitalizing indirect overheads. It 
only resumed this practice in 1938, as 
of which date its continuing property 
record was set up. In the entire 19- 
year period the company actually capi- 
talized only $76,809 of indirect over- 
heads. In its continuing property rec- 
ord (C. 9457) it proposes to add 
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$245,002 to its plant accounts for such 
overheads (Ex. 13). 

Exhibit 14, introduced through Mr. 
Orton, shows the per cent change in 
operation expenditures and in over- 
heads claimed by Mr. Diels to be ap- 
plicable thereto during the 19-year pe- 
riod from 1919 to 1937. The varia- 
tions are wide and show few consist- 
ent relationships. In 1927 for exam- 
ple operating expenses increased 40 
per cent over 1926, while overheads 
attributed thereto increased only 2.3 
per cent. In 1937 operating expenses 
increased 23.6 per cent over 1936, 
while overheads attributed thereto de- 
creased 16.6 per cent. In 1928 oper- 
ating expenses decreased 16.5 per cent 
from 1927, but overheads attributed 
thereto increased 44.5 per cent. The 
figures demonstrate the inaccuracy and 
the fallacy of the Diels’ formula as 
applied generally and hence as applied 
to the Ensminger station. 

The lack of definite and consistent 
relationship between overheads and 
disbursements as shown by these year- 
by-year figures upon which the com- 
pany based its percentages thoroughly 
discredits the company’s theory. Con- 
trary to the testimony of company’s 
witnesses, Exhibit 13 indicates a tend- 
ency to uniformity and stability of 
overheads with little regard for con- 
struction expenditures in most years. 
The relationship of overheads to op- 
eration alone is much less variable 
than it is to total disbursements. 


Discussion and Conclusion 


Mr. Diels’ dictum, that it “costs as 
much to administer and supervise a 
dollar of construction as it does to reg- 
ulate and manage a dollar of opera- 


tion” overlooks the obvious fact that 
it is not dollars that require adminis- 
tration and supervision or regulation 
and management, but the work actual- 
ly done. The expenditure of $10,000 
for a single standardized piece of 
equipment hardly requires as much ad- 
ministration and supervision as the 
expenditure of the same sum for a 
project involving chiefly labor. In 
general the amount of supervision re- 
quired varies as between normal and 
urgent or special undertakings, or be- 
tween wholesale and piecemeal proj- 
ects, the purchase of material and the 
supervision of labor, the negotiation 
of a contract and the direction of the 
work of company forces. Further- 
more, it overlooks the fact that some 
overheads would be buried in direct 
charges for specific projects, as in the 
case of work done for the company by 
contractors. 

Admittedly there are differences of 
opinion between accountants as to how 
general and administrative overhead 
expenditures should be charged. In 
this proceeding we have qualified wit- 
nesses expressing opposite opinions. 
A conservative view would appear to 
require that such overheads be charged 
to operating expenses currently, or at 
least that only incremental overheads 
—that is, costs over and above those 
necessary to carry on operations— 
should be capitalized. The Interstate 
Commerce Commission does not per- 
mit steam railroads to capitalize any 
part of the salary of general officers 
and clerks, unless they are engaged 
exclusively in connection with con- 
struction of new roads or extensions 
(S.M. 74). The Federal Power Com- 
mission and this Commission follow 
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a somewhat more liberal rule of per- 
mitting some part of the general and 
administrative expenses to be capital- 
ized. Under this rule a minimum re- 
quirement should certainly be that 
there should be clear proof that the 
overheads capitalized relate to con- 
struction. 

In the case before us there is the 
further consideration that, as we have 
seen, the Uniform System of Accounts 
prescribed for gas utilities, including 
the Republic Company and accepted by 
it, specifically prohibits charging as- 
sumed overheads and only permits the 
charging to construction of those over- 
heads as and when actually incurred, 
as shown by direct charges, or by a 
time study for a representative period. 
The proposal of the Republic Com- 
pany to capitalize $3,118.86 for gen- 
eral administrative overheads in con- 
nection with the Ensminger compres- 
sor station is not only not in accord 
with the generally accepted principles 
of sound accounting but is clearly in 
violation of the requirements of the 
Commission’s applicable system of ac- 
counts. 

In too many instances the Republic 
Company has placed its own interpre- 
tations upon provisions of the system 
of accounts to serve its own purposes. 
It accepted the order establishing the 
system of accounts and is expected to 
be governed by it and to obey its pro- 


visions. If it believes that any provi- 
sion of the system is illegal or unrea- 
sonable, it has the right of petition and 
appeal. It is wholly improper to ig- 
nore obvious requirements of the sys- 
tem and to seek to nullify its provi- 
sions and to inflate its plant accounts 
by placing clearly improper interpre- 
tations upon them which result in in- 
correct accounting. 

The company has had ample warn- 
ing in recent years that the Commis- 
sion does not approve of its method of 
determining overheads by formula. 
Some additions, so computed, have 
been permitted in prior years. No 
others should be. The Republic Com- 
pany should be required to reverse the 
charge to its capital accounts of $3,- 
118.86 for administrative overheads 
on the Ensminger station, determined 
by arbitrary percentage allocations 
and to charge the same to Earned Sur- 
plus. 


The capitalization of continuing 
property record costs is contrary to 
the requirements of the Uniform Sys- 
tem of Accounts and should be disap- 
proved. The $2,273.48 so capitalized 
should be charged to Earned Surplus. 


The company’s journal entries 
should be disapproved and journal en- 
tries prescribed in accordance with the 
findings herein. An order is submit- 
ted accordingly. 
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OKIN v. SECURITIES AND EXCHANGE COMMISSION 


UNITED STATES CIRCUIT COURT OF APPEALS, 
SECOND CIRCUIT 


Samuel Okin 


Vv 


Securities and Exchange Commission 


— F(2d) — 
July 14, 1944 


ETITION by stockholder of holding company to review orders 
P.; Securities and Exchange Commission relating to revoca- 
tion of privilege of participation, continuation of hearing, and 
removal of trial examiner; motion by petitioner for stay denied 

and motion by Commission to dismiss petition granted. 


Appeal and review, § 9 — Interlocutory orders — Refusal to remove trial ex- 
aminer. 


1. An order of the Securities and Exchange Commission refusing to remove 
a trial examiner is interlocutory and therefore not subject to review, p. 64. 


Appeal and review, § 9 — Interlocutory orders — Refusal to grant continuance. 


2. An order of the Securities and Exchange Commission denying a motion 
that a hearing in progress before a trial examiner be continued for a stated 
time is an interlocutory order and therefore not subject to review, p. 64. 


Appeal and review, § 8 — Order denying intervention — Discretion of Commis- 
sion. 
3. An order of the Securities and Exchange Commission refusing to over- 
rule the revocation of a stockholder’s limited participation in proceedings be- 
fore the Securities and Exchange Commission relating to a holding com- 
pany is not reviewable, since permission to participate is discretionary with 
the Commission, p. 64. 


Appeal and review, § 73 — Stay of orders — Orders not appealable. 
4. The court has no power, under § 24(b) of the Holding Company Act, 15 


USCA § 79x(b), to stay orders of the Securities and Exchange Commis- 
sion when such orders are interlocutory and not reviewable, p. 64. 


¥ 


Before Swan, Augustus N. Hand, Yohalem, Counsel, Public Utilities 
and Chase, Circuit Judges. Division, and Alfred Hill, Attorney, 
APPEARANCES: Samuel Okin, pro for respondent. 
se; Roger S. Foster, Solicitor, Homer 
Kripke, Assistant Solicitor, Morton E, Per CurtaAM: This case is before 
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us upon cross motions, one by the 
petitioner to stay three orders of the 
Commission pending petition for re- 
view thereof, and one by the respond- 
ent to dismiss the petition on the 
ground that the orders are not re- 
viewable because not final. 

[1-4] The orders were made in 
connection with a proceeding des- 
ignated by the Commission as File 
No. 59-12 involving Electric Bond 
& Share Company and other corpora- 
tions registered under the Public 
Utility Holding Company Act of 1935, 
15 USCA §8§ 79a et seq. In this pro- 
ceeding the petitioner, who is the own- 
er of 9,000 shares of common stock 
of Electric Bond & Share Company, 
was granted the privilege of limited 
participation pursuant to the Commis- 
sion’s rules. On May 19, 1944 this 
privilege was revoked by the trial ex- 
aminer. Mr. Okin appealed forth- 


with to the Commission and on May 
23rd it made the three “orders” in 


question. They are in the form of 
letters addressed to Okin in reply to 
letters written by him to the Com- 
mission. They deny a motion that 
the Commission overrule the trial ex- 
aminer’s revocation of Okin’s privilege 
of limited participation ; a motion that 
the hearing in progress before the trial 
examiner be continued for one week 
from May 22nd; and a motion that 
the trial examiner be removed. 

The “orders” challenged by Okin’s 
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petition are interlocutory. This is ob- 
viously so as to the refusals to remove 
the trial examiner and to grant a con- 
tinuance of the hearing. Only final 
orders of the Commission are subject 
to review. Securities and Exchange 
Commission v. Jones (1935) 79 F 
(2d) 617, 619; cf. Federal Power 
Commission v. Metropolitan Edison 
Co. (1938) 304 US 375, 385, 82 Led 
1408, 24 PUR(NS) 394, 58 S Ct 
963. Refusal to overrule the revoca- 
tion of Okin’s limited participation is 
likewise not reviewable. Whether a 
person shall be permitted to participate 
in the proceedings “in the public in- 
terest or for the protection of in- 
vestors or consumers” is discretionary 
with the Commission. 15 USCA 
§ 79s; Rule XVII (g) of the Com- 
mission’s Rules; cf. Alston Coal Co. 
v. Federal Power Commission (1943) 
51 PUR(NS) 245, 137 F(2d) 740, 
742. Refusal of such participation is 
like an order denying intervention 
in an action where intervention is not 
a matter of right. Such an order is 
not appealable. New York v. Conso- 
lidated Gas Co. (1920) 253 US 219, 
64 L ed 870, 40 S Ct 511; United 
States v. California Coop. Canneries 
(1929) 279 US 553, 556, 73 L ed 
838, 49 S Ct 423. Since the chal- 
lenged orders are not subject to re- 
view, we have no power to stay them 
under § 24(b), 15 USCA § 79x(b). 
Petitioner’s motion is denied; re- 
spondent’s motion is granted. 
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Industrial Progress — 


Selected information about products, supplies and 


services offered 


by manufacturers. Also announce- 


ments of new literature and changes in personnel. 


O. Z. Introduces New Type 
Expansion Fitting 


T= O. Z. Electrical Manufacturing Com- 
pany. of Brooklyn, N. Y., announces the in- 
troduction of a new type expansion fitting of a 
design never before made. It has several ad- 
vantages, according to the manufacturer, the 
principal one being that it is shorter and more 
compact than previous types. The standard 
finish is cadmium plated, but it can also be 
furnished in bronze. This group of O. Z. fit- 
tings was designed to compensate for expan- 
sion and contraction in a line of conduit. The 
head is sealed by a special packing to keep out 
water or moisture, and is ideal for use on 
bridges, tunnels, dams or any construction 
where long lines of conduit must be installed. 

Complete details of this and other new prod- 
ucts, together with the regular O. Z. line, are 
given in a 140-page catalog, which illustrates 
and describes, with specifications and price 
lists, the full O. Z. line including conduit fit- 
tings, cable terminators, junction boxes, sol- 
derless connectors, power connectors and 
grounding devices. 


Koppers Forms Division 
For Postwar Service 


i die beginning of a department to provide 
special postwar engineering, combustion 
and research service to industrial, utility and 
domestic customers of the Koppers Coal divi- 
sion of Eastern Gas and Fuel Associates is 
announced by Walter Rothenhoefer, general 
manager of sales. 

Graham Granger, of Koppers Coal, has been 
assigned to head the new department. He will 
be charged with the responsibility of seeing 
that the equipment of customers works effi- 
ciently, that the right coal is being used or that 
the right equipment is being employed for the 
type of coal that is available. 

While the creation of the department is 
now under way its completion is not expected 
until postwar manpower conditions make it 
possible to complete the staff. 
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New Lighted Wall Switch 
Plate Introduced 


AY electrically lighted wall switch plate 
that operates for less than two cents per © 
year and adds four-fold to the utility and con- 
venience of ordinary light switches, has been 
introduced by the Associated Products Com- 
pany, of Columbus, Ohio. 

Known as the LumiNite Wall Switch Plate, 
it features a tiny shielded light that comes on 
automatically when room lights are turned out, 
and remains off whenever room lights are 
burning. Thus it not only makes the switch 
easy to locate in the dark but also serves as a 
safety or pilot light at night, and helps keep 
walls free of smudges and fingerprints. 

Another important advantage claimed for 
the LumiNite plate is that it saves on light 
bills by indicating whenever lights that can’t 
be seen from the switch location have been in- 
advertently left on, either in the daytime or at 
night. 

The plate is gracefully molded in a single 


DAVEY TREE TRIMMING SERVICE 


1846 1923 


JOHN DAVEY 


Founder of Tree Surgery 


An Economical Service 


To be economical a tree trimming 
service must be handled by spe- 
cially trained tree experts using 
fine equipment and following a 
‘well-planned program under ex- 
cellent management. Davey men 
have all that. 


Tree interference may aid the Axis 


DAVEY TREE EXPERT CO. KENT, OHIO 


DAVEY TREE SERVICE 
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—Signal Corps Photo 


“Good Soldiers,” These Internationals— 
Wherever You Find Them 


INSPECTION LINE or firing line . . . 
itmakes no difference to these big In- 
ternational Diesel TracTracTors. They 
are ready whenever or wherever duty 
calls. 


They're “good soldiers” at training 
camps and battlefronts, on maneuvers 
or under fire overseas. They’re win- 
ning praises from GIs and Generals 
alike. They pave the way for airpower, 
footpower and firepower. ... All honor 


to the men who drive them! 


While these tractors are fighting on the 
battlefront, it’s up to all tractor opera- 
tors to conserve equipment on the home 
front. Make it last! Harvester and the 
International Industrial Power Dis- 
tributors stand ready to see you 


through. ; ‘é 


INTERNATIONAL HARVESTER CO. 
180 North Michigan Ave. Chicago 1, Illinois HARVESTER 
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piece of ivory plastic, at the top of whieh is an 
attractive housing for the fractional-wattage 
glow lamp and mechanism. A portion of this 
housing is specially fabricated so that the bulb 
will emit a soft, pleasing glow of light—so 
subdued that its use in the bedroom will not 
disturb the lightest sleeper, yet providing just 
enough visibility for safety and convenience in 
finding one’s way about at night. 

The unit fits any standard switch, and works 
equally well in three- and four-way switch ar- 
rangements. 

Selling at $1 each the plates are being 
distributed through regular wholesale and re- 
tail channels. Further data may be obtained 
from the Associated Products Company, 74 
East Long Street, Columbus 15, Ohio. 


A-C Publication 


_ expanded line of distribution transform- 
ers designed to withstand complete sub- 
mersion in water are completely described in a 
new bulletin offered by the Allis-Chalmers 
Mfg. Co., Milwaukee, Wis. 

Built for use in underground vaults and 
similiar locations, the subway distribution 
transformers operate under these conditions 
without damage to themselves or interruption 
to service. They are available in standard 
sizes—10 to 200 kva—and standard voltages. 
Specifications include standard NEMA acces- 
sories and construction. 

Complete descriptions of the units are con- 
tained in new bulletin, B6333, available on re- 
quest. 


Maximum H.5 
removal per Ib. 


of Oxide! 


@ Lavino Activated Oxide is 

made specifically for maximum sulphur re- 
moval...is not just a “satisfactory” purifying 
medium merely by virtue of incidental 
properties, but is made especially for maximum 
capacity and activity, maximum trace removal 
and shock resistance. As such, we do not believe 
you will find Lavino Activated Oxide has 
any close rival — comparing cost, comparing 
performance and comparing savings. 


We'll be glad to tell youall about its remarkable 
record; just write a note on your letterhead to 
E. J. Lavino and Company 
@ NIC; 
7 a. 
ACTIVATED” 


1528 Walnut St. 
Philadelphia 


Ore 4” Penna. 








er 


G-E Aid for Selection of 
Instrument Transformers 


56-PAGE booklet, “Instrument Transformer 
Accuracy Standards,” has been made 
available by the General Electric Company. 
It is a two-part booklet. The first part ex- 
plains the ASA accuracy standards for po- 
tential and current transformers and shows 
how they differ from the NEMA standards. 
The second part of the booklet consists 
primarily of a handy guide for the selection 
from a complete line of standard indoor and 
outdoor current and potential transformers. 
Complete information on the selection of in- 
strument transformers is available in this well 
illustrated booklet, GEA-4240, available upon 
request from the General Electric Company, 
Schenectady 5, New York. 


Sales Manager Named 


J B. WARD, vice president of The Addresso- 
e graph-Multigraph Corp., has announced 
the appointment of W. H. Wilson as sales man- 
ager of the company’s Multigraph division. 
The promotion from assistant sales manager 
comes to Mr. Wilson simultaneously with his 
completion of 25 years of service with the office 
equipment manufacturing company. 


Self-bonding Floor Material 


SELF-BONDING flooring material that can be 

laid over old concrete, cement, wood or 
composition without adhesives or separate 
bonding agents, has been introduced by Con- 
tinental Asbestos Refining Corporation, 

Known as Stonoleum, this material is 
claimed to feel like rubber and wear like stone. 
A unique colloidal composition is said to give 
it greater resistance, not only to direct impact 
and load, but also to continuous vibration, 
abrasion, and other effects of traffic. 

Another characteristic maintained is a “self- 
healing” feature—small holes in a Stonoleum 
floor disappear under traffic, making Stono- 
leum particularly useful in plants planning 
reconversion, or where equipment is shifted 
periodically. 

Further information can be obtained from 
the manufacturer, 1 Madison Ave., New York. 


Harvester Appointment 


C. SCHUMACHER, manager of sales, 

e motor truck division, International 

Harvester Company, has announced the ap- 

pointment of Karl W. Freeman as southern 
district manager, 

Prior to his new appointment, Mr. Freeman 





DICKE TOOL COMPANY 
DOWNERS GROVE, ILL. 


Manufacturers of 
Pole Line Construction Tools 
They’re Built for Hard Work 
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Save to Win - a | ° . | 
with these four simple rules »22-IS @ vita princip ]@ 


of battery care: 


of utility operation! 


Keep adding approved water at 
regular intervals. Most local water 
is safe. Ask if s is safe. ° . ® 
eae erg ae Conservation of materials is no new story 
Keep the top of the battery and : a2, 

battery container clean and dry at to : the ee who operate public utilities. 
all times. This will assure maximum With thrift and efficiency they have always 


protection of the inner parts. F 
. planned for conservation. 
Keep the battery fully charged— 


but avoid excessive over-charge. ’ 
Ai een: atabe ME tend lodanr They’ve squeezed the last ounce of use 


when charged at its proper voltage. out of materials and equipment in their 


4 Record water additions, voltage, care .. . and today, that need is intensified. 
and gravity readings. Don't trust 


ee eee at ow “pottery . life One helpful principle to follow is that of 


history. Compare readings. “Buy to Last—Save to Win.” Buy quality 
If you wish more detailed information, or products and equipment, then care for it to 
have a special battery maintenance prob- id dl 1 Th 
lem, ‘Gaus teliata: to wilt te Gilde. avoid needless replacement. at conserves 
We want you to get the long-life built ‘ ‘ : 
inte. ora die Seton” Aik for boskted raw materials, labor, and space in factories. 
Form 3225. It frees these productive elements for essen- 


> tial war production. 
— Exide — 
THE ELECTRIC STORAGE BATTERY CO. 
CHLORIDE Philadelphia 
BATTERIES Exide Batteries of Canada, Limited, Toronto 
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Why dig through a 
PILE 
of Catalogs? 


Find the 
Fitting 
you need, 
quickly— 


in the COMPLETE line 


If you have a Penn-Union Catalog, you 
can instantly find practically every good 
type of conductor fitting. These few 
can only suggest the variety: 


Universal Clamps to take a 
large range of conductor sizes; 
with 1, 2, 3, 4 or more bolts. 


L-M Elbows, with compression units 

giving a dependable grip on both con- 

ductors. Also Straight Connectors and 
Tees with same con- 
tact units. 

4 

Bus Bar Clamps for installa- 
tion without drilling bus. Single 
and multiple. Also bus sup- 
ports—various types. 


Clamp Type Straight Connectors 
and Reducers, Elbows, Tees, Ter- 
minals, Stud Connectors, etc. 


Jack-Knife connectors for simple 
and easy disconnection of mo- 
tor leads, etc. Spring action— 
self locking. 


Vi-Tite Terminals for quick 
installation and easy taping. 

so sleeve type terminals, 
screw type, shrink fit, etc. etc. 


Splicing Sleeves, Figure 8 and Oval, seamless tub- 
ing—also split tinned sleeves. High conductivity 
copper; close dimensions. 

Preferred by the largest utilities and 
electrical manufacturers—because they 
have found that “Penn-Union” ona fit- 
ting is their best guarantee of Dependa- 
bility. Write for Catalog. 


PENN-UNION ELECTRIC CORPORATION 
ERIE, PA. Sold by Leading Jobbers 


-PENN-UNION 


CONDUCTOR FITTInGsS 


was the company’s branch manager at At- 

lanta, Georgia. 

J. B. Black Elected Director 
U. S. Steel Corporation 


OLLOWING the regular monthly meeting re- 
cently of the board of directors of U. § 
Steel Corporation, Irving S. Olds, chairman, 


announced that James B. Black, of San Fran. 
cisco, California, has been elected a director of 


the corporation to fill the vacancy on the board 
created by the death earlier this year of Wil- 
liam J. Filbert. Mr. Black thus becomes the™ 
first Pacific Coast director of the steel cor- 

poration. 

Mr. Black is president of Pacific Gas and 
Electric Company, San Francisco, and is | 
prominent in Pacific Coast civic, philanthropic x 
and industrial affairs, His election adds to the 
membership of the board of directors of U. §, ~ 
Steel Corporation a representative of the 
rapidly expanding western industrial area 
served by the steel corporation. 

Mr. Black is a director and member of the 
executive committee of the Southern Pacific 
Company, and also is a director of the Equi- 
table Life Assurance Society, Fireman’s Fund 
Insurance Company, Del Monte Properties 
Company and California Pacific Title Insur- 
ance Company. He is a member of the Busi- 
ness Advisory Council, U. S. Department of 
Commerce, president of the San Francisco 
War Chest and a director or trustee of various 
other California community organizations. 





STATEMENT OF OWNERSHIP 


Statement of owneishi>, management, circulation. 
etc., of Public Utilities Fortnightly, published bi- 
weekly at Baltinfore, Md.; required by the Acts 
of Congress of August 24, 1912, and March 3, 1933. 


Publisher: Public Utilities Reports, Inc., Wash- 
ington, D. C. 
Editor: Henry C. Spurr, Washington, D. C. 


Managing Editor: Francis X. Welch, Washing- 
ton, D. C. 


OS wyanes Manager: A. S. Hitls, Washington, 


Owners: (Names and addresses of individual 
owners, or if a corporation, its name, and addresses 
of stockholders owning or holding 1 per cent or 
more of the total amount of stock.) Public Utilities 
Reports, Inc., bangs D. C.; Orlando B 
Willcox, New = . Y.; Owen D. Young, New 
York, N. Y.; R Nash Ridgefield, Conn.; 
William J. Pig Bi Glencoe, Ill. 
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security holders owning or holding 1 per cent or 
more of total amount of bonds, mortgages, or other 
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PUBLIC UTILITIES REPORTS, INC. 
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TIME TO LOOK AHEAD 


Keep an eye on the events and opportunities on the horizon. Postwar plan- 
ning is now becoming more intensified as the war proceeds in the direction 
of “'V Day.” 

Automatic heat, particularly oil burning equipment, has been drastically 
curtailed due to war requirements and will again assume its preeminent 


place of importance. New developments are to be expected. 

Look for oil burners equipped with the Mercoid Visaflame (Light Actuated) 
Control System. Remember.to compare these burners with others, not for- 
getting the background of contro! experience. Note that the Visaflame has 


about seven years of successful performance to its credit. 


TESTED IN THE LABORATORY 
OF EXPERIENCE 


THE MERCOID CORPORATION - 4219 BELMONT AVENUE - CHICAGO - 41 =: ILLINOIS 
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PRINCIPLES OF PUBLIC UTILITY | 
my REGULATION | 


by 


A. C. Webber 


(Former Chairman, Massachusetts Department 
of Public Utilities) 


Carefully Selected Cases Covering 
Many Problems Confronting Utility 
Managements Today As _ Solved 
by One of the Oldest State Public 
Utility Commissions—Massachusetts 


831 Pages 


$6.50 


Included are discussions of vital questions, such as: 





- - - Taxes in Relation to Rates 


- - - Higher Operating Costs in Relation to 
the Consumer and Utility Stockholder 


The Reproduction Cost Rule 
Inflation and Utility Rates 


Rates of Public Service Corporations 
and Other Price Levels 


Constitutional Safeguards Insuring Rea- 
sonable and Just Compensation for Public 
Utility Property Devoted to Public Service 


Concise Supplementary Text Referring to Important 
Principles of Public Utility Regulation with Annotations 





ORDER NOW WHILE THE LIMITED SUPPLY LASTS 


PUBLIC UTILITIES REPORTS, INC. 
Munsey Building Washington 4, D. C. 
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PROFESSIONAL DIRECTORY 


¢ This Directory is reserved for engineers, accountants, rate experts, consultants, and 
others equipped to serve utilities in all matters relating to rate questions, appraisals, 
valuations, special reports, investigations, design, and construction. « « < 





THE AMERIGAN APPRAISAL GOMPANY 


INVESTIGATIONS, APPRAISALS AND STUDIES 


ACCOUNTING AND REGULATORY REQUIREMENTS 
WEW YORK WASHINGTON CHICAGO MILWAUKEE 46AN FRANOISOO 
and other principal cities 








Day & ZIMMERMANN, INC. 
ENGINEERS 
PHILADELPHIA 


PACKARD BUILDING 








ELECTRICAL TESTING LABORATORIES, INC. 


Electrical and General Testing—Inspections—Research—Certification 


2 EAST END AVENUE AT 79th STREET, NEW YORK 21, N. Y. 
BUtterfield 8-2600 








oencx FOTO, Bacon « David, anc. =x» casns 


CONSTRUCTION ° APPRAISALS 
Engineers 


VALUATIONS AND REPORTS 
PHILADELPHIA WASHINGTON 








Gannett Fleming Corddry and Carpenter, Inc. 


ENGINEERS 


Harrisburg Pennsylvania 








GILBERT ASSOCIATES, Ivc. 


SPECIALISTS 


ENGINEERS 
Steam, Electric, Gas, Hydro, POWER ENGINEERING SINCE 1906 Purchasing and Expediting, 


ibe and bi ey Serving Utilities and Industrials ond page ae PI 
perating Betterments, ‘ 
Inspections and ‘Surveys, Reading, Pa. Original Cost Accounting, 
Feed Water Treatment. Washington New York Accident Prevention, 
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FREDERIC R. HARRIS, INC. ' 


Engineers Constructors Management 
Reports Appraisals Valuations. 
NEW YORK 


Knoxville San Francisco Houston 

















LOEB AND EAMES 


Public Utility Engineers and Operators 
Ice and Refrigeration 
Valuations, investigation reports, design and supervision of construction 


57 WILLIAM STREET NEW YORK 








CHAS. T. MAIN, INC. 
ARCHITECTS — ENGINEERS 
Power Surveys—Investigations—V aluations—Reports 
Steam, Hydro Electric and Diesel Plants 
Boston, Mass. “== Washington, D. C. 


J. H. MANNING & COMPANY 


120 Broadway, New York 
ENGINEERS 


Business Studies Purchase—Sales Valuations 
New Projects Management Reorganizatiens 
Consulting Engineering Mergers 

Public Utility Affairs including Integration 














PUBLIC UTILITY ENGINEERING & SERVICE 
CORPORATION 
CONSULTING ENGINEERS 
DESIGN OPERATIONS 
STEAM — HYDRAULIC — GAS 
231 S. LA SALLE ST., CHICAGO (4), ILL. 








SANDERSON & PORTER 
ENGINEERS AND CONSTRUCTORS 
Design and Construction of Industrials 
and Public Utilities. 
Reports and Appraisals in Connection 


With Management Problems, Financing, Reorganization. 
Chicago New York San Francisco 








Sargent & Lundy 
ENGINEERS 
Steam and Electrie Plants 
Vitilities—Industrials 
Studies—Reports—Design—Supervision 
Chicago 
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STONE & WEBSTER ENGINEERING CORPORATION 


DESIGN AND CONSTRUCTION 
REPORTS * CONSULTING ENGINEERING ° APPRAISALS 


BOSTON e NEWYORK e CHICAGO e* HOUSTON e¢ PITTSBURGH 
SAN FRANCISCO e- LOS ANGELES 














WELSBACH ENGINEERING and MANAGEMENT CORPORATION 
Utility Appraisals » Engineering « Construction « Street Lighting Maintenance 
Consultants on All Phases Utility Operations 





General Office: 1500 Walnut St., Philadelphia 2 








Albright & Friel Ine. 


Consulting Engineers 
Investigations, Valuations, and Reports 
Design and Supervision of Construction 


1520 Locust Street Phila., Penna. 


JACKSON & MORELAND 
ENGINEERS 


PUBLIC UTILITIES—INDUSTRIALS 
RAILROAD ELECTRIFICATION 
DESIGN AND SUPERVISION VALUATIONS 
ECONOMIC AND OPERATING REPORTS 


BOSTON NEW YORK 








BARKER & WHEELER, ENGINEERS 


DESIGNS AND CONSTRUCTION — OPERATING 
BETTERMENTS — COMPLETE OFFICE SYSTEMS — 
MANAGEMENT — APPRAISALS — RATES 


11 PARK PLACE, NEW YORK CITY 
36 STATE STREET, ALBANY, N. Y. 


JENSEN, BOWEN & FARRELL 


Engineers 
Ann Arbor, Michigan 


Appraisals - Investigations - Reports 
in connection with 
rate inquiries, depreciation, fixed capital 
reclassification, original cost, security issues. 








BLACK & VEATCH 


CONSULTING ENGINEERS 


Appraisals, investigations and re- 
ports, design and supervision of con- 
struction of Public Utility Properties 


4706 BROADWAY KANSAS CITY, 


A. S. SCHULMAN ELEctTrIc Co. 
Contractors 


TRANSMISSION LINES—UNDERGROUND DistTai- 
BUTION — Power STATION — INDUSTRIAL — 
CoMMERCIAL INSTALLATIONS 


537 Sout Dearsorn St. Cuicaco 








EARL L. CARTER 


Consulting Engineer 


REGISTERED IN INDIANA, NEW YORK, OHIO, 
PENNSYLVANIA, WEST VIRGINIA, KENTUCKY 


Public Utility Valuations, Reports and 
Original Cost Studies. 


910 Electric Building Indianapolis, Ind. 


Mark WOLFF 


Public Utility Consultant 
261 Broapway, New York, N. Y. 


Representing the Public Exclusively 
Since 1914. 








W. C. GILMAN & COMPANY 


ENGINEERS 
and « 
FINANCIAL CONSULTANTS 


55 Liberty Street New York 








a 


J. W. WOPAT 


Consulting Engineer 


Construction Supervision 
Appraisals—Financial 
Rate Investigations 


1510 Lincoln Bank Tower Fort Wayne, Indiana 
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[zh Fortnightly lists below the advertisers in this issue for ready diet 
ence. Their products and services cover a wide range of utility needs 
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*Addressograph-Multigraph Corp. 
Albright & Friel Inc., Engineers 

Aluminum Co. of America 
American Appraisal Company, The 








B 


Babcock & Wilcox Co., The 
Barber Gas Burner Company, The 
Barker & Wheeler, Engineers 

Black & Veatch, Consulting Engineers 
Blaw-Knox Division ef Blaw-Knox Co, 
*Brown, L. L., Paper Co. 
Burroughs Adding Machine Co. ...............-...0-00--0-00 13 


Cc 








Carpenter Manufacturing Company 

Carter, Earl L., Consulting Engineer . 

Cleveland Trencher Co., The 

*Combustion Engineering Company, Inc. 
*Commercial Controls Corporation 

*Consolidated Steel Corp., Ltd. ................--.....:..00-+: 
*Coxhead, Ralph C., Corporation ... A 
Crescent Insulated Wire & Cable Co., Ine. ........ 31 


D 


*Davey Compressor C y 
Davey Tree Expert Company 

Day & Zimmermann, Inc., Engineers 
Dicke Tool C y 


*Diebold, Incorporated 

















E 


Egry Register Company, The 

Electric Storage Battery Company, The 
Electrical Testing Laboratories, Inc. 
Elliott C pany 








F 


Ford, Bacon & Davis, Inc., Engineers 
Foster Wheeler Corporation 





G 


Gannett Fleming Corddry and Carpenter, Inc. 
Engineers 41 

General Electric Company 

Gilbert Associates, Inc., Engineers 

Gilman, W. C., & Company, Engineers .......... 

Grinnell Company, Inc. 








H 


Harris, Frederic R., Inc. 
Hoosier Engineering C 
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International Harvester Company, Inc. 
*I-T-E Circuit Breaker Co. 
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Jensen, Bowen & Farrell, Engineers . 
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*Kuhliman Electric C : 
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Lavino, E. J., and Company 
Loeb and Eames, Engineers 
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Main, Chas. T., Inc. 
Manning, J. H., & Company, Engineers . 
*Marmon-Herrington Co., Inc, ..............-.---. 
Merco Nordstrom Valve Company 
Mercoid Corporation, The 
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Neptune Meter Company 
Newport News Shipbuilding & Dry Dock Co. . 2 





P 


*Pennsylvania Transformer Company .............. ve: 

Penn-Union Electric Corporation 

Pittsburgh Equitable Meter Company ... 

— Utility Engineering & Service Corpora- 
on 
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Railway & Industrial Engineering Company ..: 
Recording & Statistical Corp. 

Remington Rand Inc. 
Ridge Tool Company, The 
Riley Stoker Corporation 
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Sanderson & Porter, Engineers ...............-..-000<:--0- ss 
Sangamo Electric Company. Inside Front Cov 
Sargent & Lundy, Engineers 

Schulman, A. S., Electric Co., Contractors ..... 
Stone & Webster Engineering Corporation ... 
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Vulcan Soot Blower Corp. 
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Welsbach Engineering and Management 
Corporation 
Wolff, Mark, Public Utility Consultant .............. co 4 
Wopat, J. W., Consulting Engineer “- ‘ 
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IF YOU'RE LOOKING FOR 
THAT “SOMETHING EXTRA” IN 


b0CTS 


® Check these features which are responsible for 
the reliable cableway service that Transite Ducts 
provide: 





Inorganic .. . made of asbestos and cement. 
This provides permanence and _ strength, 
makes them immune to rust or rot. 





Permanently smooth bore ... long cable pulls 
and replacements made easier. Danger of 
damage to cables minimized. 

Easily and quickly installed ... long, light- 
weight lengths and simple assembly meth- 
od assure rapid, economical installation. 

Immune to electrolysis . . . being entirely 
inorganic and non-metallic. 

Lower cable temperatures . . . because of a 
relatively high rate of heat dissipation. 
Incombustible . . . won’t help form smoke, 

gases, or fumes. They provide maximum 
protection to adjacent cables in burn- 
outs and permit easy removal of dam- 
aged conductor. 

Write for Data Book, DS-410, Johns- 
Manville, 22 E. 40th, New York 16, N.Y. 











TRANSITE CONDUIT mayo. °° 





For exposed work and use underground For installation in concrete. Thinner walled 
without a concrete encasement. but otherwiseidentical with Transite Conduit. 


UT\ Johns-Manville 7RANSITE DUCTS 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 











yet STANDARD UNITS throughout 


From standard, basic units repetitively manufactured, G.E. can build up 
factory-assembled switchgear, for a station or a: system, to. carry out your 


most advanced thinking 


Go-ahead :with your station planning or sys- 
tem ‘planning*to:meet any conceivable need: new 
growth; better: circuit protection; improved 
regulation, relaying, or control. Then ask General 
Electric how far standard switchgear equip- 
ments can go ‘to bring such:a ‘‘dream”’ installa- 
tion into being at the lowest investment cost. 

Electric-service companies who.have made 
this ‘test have been stimulated, rather than 
limited, by the factory-assembled. combina- 
tions:that await their choice. In addition,:sub- 
stantial savings in design cost, in installation 
cost, and in: delivery time have been realized: 

A further. increase in the value you receive 
for each dollar invested in switchgear is bound 
to come with every increase in our opportunity 
to employ. repetitive manufacture. May we 
count on your co-operation as our standardiza- 
tion policy is extended to new fields? General 
Electric Company, Schenectady 5, N. Y. 








The following types: of G-E switch- 
gear are. built by repetitive manv- 
facture: 


Metal-enclosed duplex switch- 
boards 


FH cubicles with oil or air breakers 
Metal-enclosed reactor units 


Metal-enclosed cable-entrance 
units 


Metal-enclosed bus-run units 
Metal-tlad switchgear 


Low-voltage, . metal-enclosed; 
drawout air-circuit-breaker equip: 
ment 











